





ROS ELELTS PSNR aR 3s 


are Pe 





YIM 


‘The Green Bag 








Vor. XIX. No. 7 


BOSTON 


JULY, 1907 








THOMAS F. 


MARSHALL 


By CHARLES FENNELL 


FT.“ HOMAS F. MARSHALL was the most 

brilliant and accomplished orator and 
advocate that Kentucky has ever pro- 
duced, although the state has been justly 
noted for both. In the words of the schol- 
arly Judge Donovan of the Detroit Bar, 
author of the famous ‘‘Tact in Court” and 
‘Modern Jury Trials,” Marshall’s ‘‘ work 
ranked with the best lawyers in America, 
like Webster, O’Connor, Choate, Ryan, Car- 
penter, Jere. Black and Reverdy Johnson 
—the highest class of advocates.” 

He was to the South and West what 
Erskine was to England, Curran to Ireland, 
and Choate to New England. His original 
genius, early training, natural tastes, and 
studious habits all fitted him preéminently 
for the Bar and public life. 

He was born at Frankfort, Ky., June 7, 
1801, being the eldest child of Dr. Lewis 
Marshall, himself the youngest brother of 
the great chief justice, and a man of emi- 
nent ability who, after having served as 
the fourth president of Washington Col- 
lege (now Washington and Lee University) 
removed to Kentucky and built his country 
home, Buck Pond, in Woodford County 
near Versailles. 

In his early life Thomas was taught by 
his mother, Agatha, a woman of strong 
mind and character. Later, in company 
with Robert J. Breckinridge, afterward the 
famous divine, who was living with Dr. 
Marshall, he began the study of the classics 
under a private tutor, and became so pro- 
ficient in these studies as to be able, during 
the remainder of his life, to read the classics 
with fluency and ease. At the age of 
twenty he was sent to Virginia to study his- 





tory as the basis of jurisprudence and moral 
and political philosophy. These studies he 
pursued under his uncle, James Marshall, a 
recluse student of great erudition. He re- 
mained with this relative two years, when, 
returning home, he pursued the course of 
study marked out for him by his uncle so 
diligently, it is said, that he became pros- 
trated by disease. He was twenty-five 
years of age when he began the study of 
law under that master orator and advo- 
cate, John J. Crittenden, whose name was 
already a synonym for eloquence, and who 
at that time, as the reports show, was 
employed in practically all of the cases 
before the Court of Appeals at Frankfort. 
After two years of study under Critten- 
den he was admitted to the Bar of Ken- 
tucky and settled down to practice in the 
little village of Versailles. In about a year 
he gave up his office and went to Richmond, 
Va., to attend the debates of the Constitu- 
tional Convention then sitting in that city. 
For five months he attended the sittings of 
the convention with even more regularity, 
it is said, than any of its members, and 
listened to the arguments of such giants as 
his uncle, John Marshall (with whom he 
resided), Randolph, Madison, Monroe, Leigh, 
C. Johnson and Tazewell. Returning home 
by way of Washington, he stopped over 
there to hear the speeches of Hayne and 
Webster on Foote’s Resolution. The ex- 
citement produced by the great debate is 
sometimes said to have awakened in him 
that love of political discussion and public 
controversy which later became so emi- 
nently his characteristic. The truth is, 
however, that he had several years before 
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begun to win fame as an orator, and few 
“court day’ crowds ever left Versailles 
without first having had the pleasure of 
listening to a speech from ‘‘Tom”’ Marshall. 

It was the custom in those days to form 
in crowds about the court-house and be 
addressed by the best speakers of the town. 
In anticipation of these events, Marshall, it 
is said, would carefully prepare a speech, 
and when called on would electrify the mul- 
titude by a brilliant and finished effort. 
These early marks of esteem and admiration 
by the people fanned in his breast the 
flames of ambition and that yearning for 
distinction in public life which proved to 
be a drawback to him in many respects. 
He was too independent in his views and 
above all in his votes to be a successful poli- 
tician, and many bitter animosities were 
engendered that would never have sprung 
into existence had he confined himself to 
the practice of his profession. 

Yet, while the consequences to him were 
in a measure disastrous, we of te-day can 
find little in his life to regret aside from the 
unfortunate (and with him it was unfortu- 
nate) habit of intemperance which he had 
been led to form, no doubt, by the custom 
then in vogue of serving wine at the table, 
and by the sentiment which did not recog- 
nize a teetotaler as a perfect gentleman. 
But this fault did not detract from his 
mental vigor. His speeches are models of 
eloquence, learning, and logic. 

His eulogy of the life and character of 
Richard H. Menefee, a brilliant genius who 
died ‘“‘too soon,” is in all probability the 
greatest, truest, and most eloquent memorial 
oration ever spoken by human lips. The 
language is classic in its purity and won- 
derful in its simple beauty and expressive- 
ness. He could express more in a phrase 
than many another could in a volume. 
His portrayal of the character of Menefee 
is said to have been perfect as was indeed 
to be expected, coming from such a master. 
The speech was delivered on the occasion 
of Menefee’s death, before the Law Society 





of Transylvania University, at Morrison 
Chapel, Lexington, Ky., a short time before 
Marshall left for Washington to take his seat 
in the Twenty-seventh Congress to which he 
had been elected without opposition from the 
famous Ashland District. 

On July 6, 1841, he delivered a speech 
on the land bill granting preémption rights 
which John Quincy Adams pronounced to 
be the finest he had ever heard on the sub- 
ject, which, after having just listened to 
Clay’s great speech in the Senate on the 
same bill, is no small eulogium. Adams 
did not probably enjoy so well the speech 
against himself, though he is nevertheless 
quoted as saying that it combined the elo- 
quence of Sheridan and of Burke, a compli- 
ment as true as it was manly. One has only 
to consult the diary of the great president 
to learn the regard in which he held Mar- 
shall. Such sentences as-‘‘ Marshall followed 
for an hour in a speech of incomparable elo- 
quence,” etc., occur very frequently despite 
the fact that Adams conferred praise very 
discriminatingly, and was not, moreover, a 
warm personal friend of Marshall. But he 
was a man of learning and culture, and 
could fully appreciate the taste and classic 
eloquence of the Kentuckian. 

While in Congress, Marshall became a 
friend of Mr. Briggs of Massachusetts, after- 
ward for many years a governor of that 
state. Briggs was the president of a tem- 
perance society which he had little diffi- 
culty in inducing Marshall to join. Once a 
member, he was active in his support of the 
cause and delivered many beautiful speeches 
on the subject in the various cities of the 
country, notably New York, Louisville, and 
Washington. They were distributed in the 
form of bound pamphlets all over the East. 
These speeches spoken, many of them, on 
consecutive days, were in a manner at once 
entertaining and instructive. Some of them, 
indeed, contain as fine passages as are to be 
found in our language. In one of them, for 
instance, he portrayed the effects of the 
cruel articles written about him upon the 
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hearts of those who loved him. He told in 
simple language of the mother waiting 
eagerly to hear of his progress in the world — 
her ears strained to catch the first sound of 
the rumbling coach that would bring her 
tidings of her boy. ‘‘Then think,” he said, 
‘‘what a bitter balm to pour into a mother’s 
soul, Then even the drunkard’s heart can 
feel, that can feel nothing else, the pangs 
that nothing known on earth can equal.” 
His love of his mother was one of the 
marked traits of his character. He always 
spoke of her in tones of the most reverent 
affection. 

During his one term in Congress he in- 
curred the enmity of Clay by voting and 
speaking against many of the _ favorite 
measures of the Whig leader. Clay was his 
one stumbling-block in life, although Mar- 
shall was the more eloquent and able of the 
two. Still, owing perhaps to his intemper- 
ance, he chafed and became restless under 
the moral mastery and imperious bearing of 
the sage of Ashland, whose genius he 
nevertheless admired to an exalted degree. 
No greater compliments have ever been 
paid to Clay than some of those by Mar- 
shall. 

There have been many stories told of his 
first meeting with Clay in the practice of his 
profession. According to Mr. Bowmar, an 
editor of a Versailles paper, and a friend of 
Marshall, it was in a will case of great im- 
portance, with much evidence to sustain 
each side. Marshall’s speech was a surprise 
to everyone. It was eloquent beyond all 
description. Clay himself was borne away 
by admiration, and with characteristic and 
winning grace complimented his new rival, 
saying, ‘““The young man has taken my 
laurels from me.’’ Clay’s speech also was a 
great one, but not even the witchery of his 
majestic eloquence could overcome the 
impression made on the minds of the jury 
by Marshall's speech, and “the young man”’ 
was victorious. 

The above is probably the true version 
because Mr. Bowmar was in a position to 





learn the facts from Marshall himself and 
from eyewitnesses. 

Another version, very amusing, indeed, 
but not very reliable, relates it as follows in 
language purporting to be the exact words 
of “Tom” Marshall, and which “‘impli- 
cates’’ Robert J. Breckinridge who, as is 
well known, was a law partner of Marshall 
in early life before becoming a minister. 

““Bob and I had been practicing for some 
time and had arrived at that degree of excel- 
lence at which we stood at the head of the 
Kentucky Bar (at least in our own estima- 
tion) with one exception. We had never 
conquered Henry .Clay. Indeed, we had 
never met him, although we had long 
yearned for the oppoftunity to dispose of 
him also, and thus place ourselves indis- 
putably at the head of the Kentucky Bar, 
So one day when we heard that Mr. Clay 
had been emploved to represent the plain- 
tiff in a certain important case, we at once 
rushed to the defendant and offered our 
services gratis. They were gladly accepted. 
When the case came up for trial we were 
ready to make the fight of our lives. The 
evidence having been heard, it was arranged 
that I, being the junior partner, should 
speak first, Bob was to follow, and Mr. Clay 
would reply to us both, he being the only 
counsel for plaintiff. I was in fine form 
that day, and addressed the jury in a speech 
which I considered very effective. I really 
felt sorry for Bob, for I didn’t think that 
the poor fellow would be able to say any- 
thing after the able and thorough manner 
in which I had presented our side of the case. 
But Bob surprised me. It was wonderful 
the way he availed himself of his limited 
opportunities. He transcended himself. 
Never had I heard such a torrent of sarcasm 
and argument. He left not a hair or ves- 
tige of our opponents. He literally anni- 
hilated them and sat down. Then the old 
lion rose and with one swoop of his paw he 
drove Bob to the pulpit and me to the 
bottle, and we have been there ever since.’’ 

This story was probably concocted by 
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some clever writer ‘‘after the war,” and 
need not be taken too seriously. 

Marshall and Breckinridge were kinsmen, 
and had been raised together, and in after 
life the orator was said to have been fond 
of arousing the ire of the great divine. 
Walking up to him one day and slapping 
him familiarly on the back “Tom” re- 
marked; ‘“‘ Bob, you and I started to prac- 
tice law together. You quit for the Bible 
and I for the bottle, and the world says I 
have stuck to my text closer than you have 
to yours.”’ 

Despite the many stories told of the witty 
clashes between the two they were known 
to entertain for each other feelings of the 
highest regard. It has been said that 
Marshall himself, when a young man, was 
so overcome by the eloquence of a certain 
minister that he rose hurriedly and left the 
church, afterward explaining to his friends 
who inquired the reason of his strange con- 
duct, that if he had remained he would, 
himself, have become a minister, whereas he 
had already determined to be a lawyer, 
statesman, and orator. Whatever may be 
thought of the story it contains one truth — 
his ambition to become a great orator. 
This ambition in one of his genius seems 
perfectly natural when we remember that 
from his boyhood he had listened to such 
orators as Clay, Barry, Bledsoe and Critten- 
den, and had seen in what honor those men 
were held because of their eloquence. In 
that one object the life of Tom Marshall was 
a success, for it is doubtful, indeed, if his 
country or time can produce better or more 
eloquent speeches than those of the gifted 
Kentuckian. Men who had listened with 
wonder to Clay, Webster, Everett, and 
Crittenden, were simply amazed by Marshall. 
Many of them testify that they did not be- 
lieve it possible for a human being to be 
so transcendently eloquent. 

The description given of his style as an 
orator by that accomplished and scholarly 
journalist, Paul R. Shipman (an Eastern 
man, by the way), who for a time was on 








the editorial staff of the Louisville Fournal, 
is so elegant and so correct that I quote it 
here in preference to attempting the descrip- 
tion myself. : 
“Nature in truth had denied him no gift 
essential to the orator, and no accident ser- 
viceable to his gifts. Never had orator a 
fairer physique in which to wreak himself 
upon expression. He was six feet two 
inches in height, erect, symmetrical and 
lithe. His bearing was self-possessed and 
graceful, his voice clear, rotund, and pene- 
trating, and his enunciation so distinct that 
his words all came forth clean-cut like coin 
fresh from the die. It is true his gestures 
were sometimes open to the charge of extrav- 
agance, and his wit to that of buffoonery; 
but these blemishes from .which not even 
Cicero was entirely exempt, were carried off 
by the prevailing grace and power of his 
manner. Though a highly cultivated man 
he was a natural orator. He never seemed 
so thoroughly at home as when on his legs. 
In speaking, whether on the platform, in 
the Senate, or at the Bar, his mental equi- 
librium and his mental vitality were invin- 
cible. Nothing from within or from with- 
out could disturb the one or dash the other. 
Interruptions of all sorts only added fuel to 
the fire of his oratory. From the first sen- 
tence to the last he was master of the situ- 
ation, the whole effort being stamped with 
unity and instinct with grace. To borrow 
the phraseology of the drama there was no 
break in the action, no pause in the acting. 
Not a link was missing; not a minute lost. 
He would tell an anecdote while he was look- 
ing for a citation, and throw off a flash of 
wit as he wiped his forehead. Even a glass 
of water he would take with rhetorical 
effect, dextrously weaving the act into the 
texture of his speech, or carelessly tossing 
it among the flowers of the border. When 
he was on the boards neither the stage nor 
the audience ever waited. He never hesi- 
tated for a thought or a word; yet (such 
was the aptness and weight of his matter) 
no one ever thought of calling him fluent. 
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The word, if it had occurred, would have 
seemed absurdly disparaging. He was, in 
fact, neither flippant nor hurried. His 
movement had the simple but resistless 
impetus springing from the free play of his 
faculties. His style was racy and at the 
same time lofty. He touched nothing that 
he did not elevate as well as assimilate. 
He made everything his own and trans- 
figured himself. I have heard many of the 
great orators of our time in both hemi- 
spheres, but taking all in all, I have never 
heard one who, in my opinion, was _ his 
equal. Although Marshall as I said at the 
outset, made a slight impression on his 
time, he made a decided impression on the 
oratory of his time, particularly the oratory 
of the South and West, which still bears the 
impress of his manner, though sometimes 
(I will not say, generally) the contortions 
are more apparent than the inspiration. 
The effect might put one in mind of the 
grotesque imitations of Moslem architecture 
in those parts of Germany once overrun by 
the Turk, wherein copies of the airy minarets 
of St. Sophia may be seen crowning alike 
the stable and the church. But the attempt 
to imitate Tom Marshall, however unsuc- 
cessful, deserves not to be mentioned 
harshly. The attempt is natural enough; 
and so is the failure. He was inimitable.” 

That entire self-possession of which Mr. 
Shipman spoke was one of the many attrac- 
tions of the orator. Many stories are told 
of his readiness in meeting an interruption, 
from among which I will select two —one 
of them in a broad vein of humor, the other 
very lofty. 

While speaking, during a _ presidential 
campaign in a large eastern city, he was 
suddenly assailed by a torrent of abuse 
from an Irishman, who bore upon his face 
the indelible stamp of his nativity. Mar- 
shall waited patiently until he had ceased, 
then with the light of sudden recognition 
illumining his face he bent forward and 
peering down quizzically at the miscreant 
exclaimed, ‘“‘Ah! it is me ould frind Pat 





Murphy who spells God with a little ‘g’ 
and Murphy with a great big ‘M.’”’ In the 
roar of laughter which greeted the sally 
poor Pat was permitted to slink back in 
the crowd and regret his folly. 

The other incident occurred at Buffalo 
during the exciting presidential campaign 
of 1840, and has been many times referred 
to as the most brilliant remark of its kind 
ever made, and is even now occasionally 
used with great success to silence similar 
interruptions. During his speech some- 
one in the rear of the room persistently 
shouted, ‘‘ Louder, sir, louder,’ at intervals, 
with the evident intention of annoying the 
speaker. Perceiving the object of his tor- 
mentor, Marshall, after a fresh interrup- 
tion, raised his arm gracefully, and in his 
most solemn manner said: “Sir, when the 
angel Gabriel shall place one foot upon the 
land and one upon the sea, and sound a 
blast upon his historic horn to notify the 
living and the resurrected dead that time 
is no more, I haven’t the least doubt that 
even the solemnity of that awful scene will 
be interrupted by some infernal fool from 
Buffalo starting up and shouting, ‘“‘ Louder, 
sir, louder.”” The effect was electrical, and 
when the cheering subsided he was able to 
proceed without interruption. 

But this quality, brilliant as it was, was 
not the predominating faculty of his intel- 
lect. He was a debator with the highest 
powers of logic and an opponent to be 
dreaded not only before juries and popular 
assemblies, but in the more august presence 
of the higher courts as well. But still, per- 
haps, his greatest efforts as a lawyer were 
before juries. To defend a human being 
seemed to enlist the ardent sympathy of 
his nature and spur him to the accomplish- 
ment of masterpieces of eloquence. It 
gave, moreover, free rein to an appeal to the 
passions and the impulses which are fixed 
in the moral fibre of man. Such appeals to 
such passions require greater skill, tact and 
eloquence, and give wider scope to the 
powers of an orator sometimes than do the 
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more profound causes before the higher 
courts. 

During his career Marshall was engaged 
as counsel for the defense in at least two 
cases which attracted national attention 
and interest. The first of these was in 
1842 and was tried in New York City. 
The trial was that of the notorious forger 
Monroe Edwards who had led a life of 
crime until that time unparalleled in the 
history of the American courts. The prose- 
cuting attorney at the time in New York 
City was the famous Ogden Hoffman, a 
lawyer of great genius and _ eloquence. 
Edwards realizing no doubt that his case 
was a most desperate one immediately 
procured the services of Marshall and John 
J. Crittenden. After a desperate and most 
brilliant struggle between counsel he was 
convicted, as he deserved to be, not even 
the skill and eloquence of Marshall and 
Crittenden being able to save such a wretch- 
There was in fact nothing in his life or 
character on which to base an appeal for 
sympathy, and the facts of the case were 
all against him, the proof being conclusive. 

Marshall was in Congress at the time of 
this trial and by his able fight against 
Clay’s bank bill had incurred the enmity of 
James Watson Webb, editor of the New 
York Courier and Enquirer. In_ conse- 
quence of the ill-feeling aroused at Wash- 
ington, Webb attacked Marshall’s conduct 
of the case in an extremely bitter and 
scurrilous editorial which angered the Ken- 
tuckian to such a degree that he intimated 
at the close of his address to the jury that 
he was open to a challenge from the editor. 
Not receiving this, he himself issued one. 
It was accepted, and after some delay, occa- 
casioned by the vigilance of the authorities 
who suspected what was brewing, they met 
on New Jersey soil. At the first fire Wel b 
fell, shot in the knee. When told where his 
shot had taken effect Marshall exclaimed, 
‘‘What, did I hit him in the knee? It is 
the d dest, lowest act of my life,’’ and 





then insisted on another fire saying that no 








man had ever wronged him so foully as 
had Webb. This was denied by order of 
the physician accompanying them who 
said that Webb would be at a great disad- 
vantage. 

The other great case in which he took a 
leading part was the trial of Matt Ward, a 
gifted young Kentucky author, for the 
murder of Mr. Butler, a highly respected 
and beloved teacher of Louisville. It seems 
that Ward and two of his brothers called 
on Butler at his school and became engaged 
in an angry altercation with him. Blows 
were threatened, and Ward shot Butler who 
lingered a day or so and died. The facts 
in the case were not favorable to Ward, and 
public feeling against him was running 
high. The prosecution of the case was 
conducted by able lawyers, chief among 
whom was the celebrated R. B. Carpenter, 
an intemperate and dissolute man, but one 
of the ablest prosecutors that Kentucky ever 
produced. Among those for the defense, 
besides Marshall, were John J. Crittenden 
and Nat Wolfe. Dispatches were sent daily 
to the New York Herald, etc., describing the 
progress of the trial, and later the entire 
proceedings were published in pamphlet 
form. Such a brilliantly conducted trial 
has seldom been witnessed in this country. 
Wit, humor, argument, eloquence, courtesy 
and learning were shown by all. Carpenter 
spoke eight hours in a speech of wonderful 
power and eloquence. Wolfe’s effort was 
his masterpiece. Crittenden delivered the 
greatest speech of his career. The speech 
of Marshall is above all praise. Following 
on the heels of Carpenter’s great effort it 
swept the audience before him like leaves 
of the forest. Referring to the inherent 
right of self-defense (the plea made for 
Ward) and the uselessness of life without it 
he exclaimed ‘Had I no other right than 
that of existence I would raise my own 
wild hand and throw back my life in the 
face of heaven as a gift unworthy of pos- 
session.’’ He reproached Carpenter for the 
bitter tone of his speech and mingled in 
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his own every emotion of the human heart. 
The case was tried at Elizabethtown, Ky., 
whither it had been removed from Louis- 
ville, the scene of the homicide, because of 
the public excitement in that place. When 
the news reached Louisville that the jury 
had acquitted Ward, the popular fury 
knew no bounds. A mob formed in the 
streets and attacked the office of the ‘Yournal, 
because of the part Mr. Prentice had taken 
as a witness for the defense, he having 
testified to the previous good character of 
the defendant. They also burned Critten- 
den in effigy, he having volunteered his 
services to the defense because of a long- 
standing friendship with Ward's father, an 
act of true manhood, in keeping with the 
character of Crittenden, which received 
the approbation of all thinking men even at 
the time. To procure an acquittal for one 
against whom the popular feeling was run- 
ning so high, and whose case, judged by the 
facts alone, was unfavorable at best, re- 
quired the highest degree of skill and elo- 
quence, and it is an everlasting monument 
of praise to the great lawyers associated in 
the defense that they fully supplied all that 
was necessary of both, and that, too, in the 
teeth of an exceedingly able prosecution. 
But it was not alone as orator and lawyer 
that Marshall became known. At the out- 
break of the Mexican War he organized a 
cavalry company in Woodford County of 
which he was made captain. This company 
was attached to the regiment commanded 
by Col. Humphrey Marshall, and marched 
by land to the seat of war. At Camargo, 
Marshall became involved in a quarrel with 
Lieut. James Jackson, and a duel was fought 
between the two at a spot some twenty 
miles from camp which they were compelled 
to reach on horseback. Marshall was suffer- 
ing from the flux and had frequently to 
dismount so that when he reached the place 
of meeting he was barely able to stand. He 
told a friend afterward that he had made 
up his mind to kill Jackson, and had braced 
himself so that even if wounded he could re- 





turn the fire with steady aim. As the signal 
was given, Jackson fired without effect. 
Marshall then took deliberate aim and fired. 
The cap was true, but there was no explosion, 
and of course Jackson stood unhurt. Marshall 
turned to his second, Sam Patterson, who 
was also his lieutenant, and asked what 
that meant. He replied that the ramrod 
was too short, and that he had not rammed 
the ball home.’’ ‘Oh, yes,” said Marshall, 
sarcastically, ‘I understand. You are my 
lieutenant, and if I had been killed you 
would have succeeded me.” Col. Tom 
Hawkins, who was Jackson’s second, then 
stepped up, took the pistol, rammed the 
ball home, and handed it back, offering 
another fire, but Marshall was by that time 
too weak to stand any longer. 

Just before crossing over into the ene- 
mies’ country Marshall had violently abused 
Cassius M. Clay, shaking his fist in Clay’s 
face and branding him in no uncertain 
terms as a cur and a blackguard. Clay 
made no attempt to resent the insults. 
The next day Tom was rather the worse for 
liquor and hearing a remark addressed by 
Clay to one of his officers asked him what 
he had said. Clay in a great fury told him 
that when he spoke, he spoke to gentlemen 
and not toacur. Then Marshall said, ‘‘Oh 
yes, Cash, you see I am in a bad condition 
and you want to make me mad and have 
me rush on you so you can shoot me down 
like a dog.’’ Whether this was Clay’s 
intention may well be doubted but it was 
certainly given color by his behavior the 
day before. At another time while Mar- 
shall was walking through the camp armed 
only with a small dress sword, Clay stepped 
to his tent door and covered him with his 
pistol. Marshall instantly turned his back 
and looking over his shoulder at Clay, said, 
“Shoot away, Cash, but its got to be a 
clear case of murder. I am not going to 
give you a chance to assassinate me as you 
did Sam Brown.” The taunt referred to a 
deadly fray in Kentucky and was unde- 
served. 
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A similar adventure happened to him 
once before. He was speaking in a case in 
the court house at Versailles when he was 
interrupted by Judge A. K. Woolley, who 
threatened to strike him. ‘With a graceful 
wave of his hand he replied, ‘“‘Consider the 
blow as struck, Mr. Woolley,’’ and finished 
his speech. He then challenged Woolley 
but through the intervention of Henry Clay 
and Crittenden the affair was amicably 
adjusted. 

Marshall, through no fault of his own, 
missed being in the battle of Buena Vista, a 
fact which he treasured against his kinsman 
and colonel. On returning home from the 
war he stopped over in New Orleans and 
delivered an eloquent speech by invitation 
of the leading citizens. 

In 1849-50 a new constitution was placed 


before the people of Kentucky for ratifica- 
tion. Marshall opposed it with pen and 


voice. Few more able papers have ever 
been written than his pamphlet ‘The 
Old Guard”’ in which he discussed the fail- 
ings of the proposed new instrument. His 
special plea was for an independent judi- 
ciary, which he considered to be the most 
necessary part of government and the surest 
safe-guard against tryanny and oppression. 
In this campaign he reached, in the public 
estimation, the culminating point of his 
career as an orator. At Louisville he made 
three speeches in four nights to immense 
crowds, and it was the verdict of his auditors 
—friends and foes —(and there were many 
competent judges among both), that his 
speech was the finest they had ever heard. 
George D. Prentice thus noticed the last 
in the fournal: 

“We hardly know how to speak in ade- 
quate terms of this great speech. It was 
above all compliment. Mr. Marshall had 
devoted the two preceding evenings to a 
discussion of the various provisions of the 
proposed new constitution and had reserved 
until last night the subject of the judiciary, 
the change in which he regarded as the 
most momentous topic to be discussed. 








Great expectations were raised and an 
audience, which in numbers and intelligence, 
we have rarely seen equalled in Louisville, 
thronged the room at an early hour. And 
most nobly did the orator sustain his own 
fame. He was full of wit and sarcasm and 
felicitious illustrations. But it was in his 
appeal to the sober reason of the audience 
that he was transcendently great. The 
main portion of his speech was an argument 
against an elective judiciary —an argu- 
ment, which for sledge-hammer power, we 
have seldom if ever heard equalled. It 
was massive and beautiful in its propor- 
tions as the old monuments of genius which 


have survived the wreck of ages and still. 


live in immortal strength. . . . If Mr. Mar- 
shall had never given to the world any other 
evidence of his great power of mind than 
his masculine argument of last night, it 
alone would stamp him as one of the first 
orators of his time.” 

On April 1, 1852, Marshall was married 
to Miss Elizabeth Yost in Versailles. She 
was many years younger than the orator 
and became attached to him in rather a 
romantic manner. It seems, that when she 
was quite young, Marshall, then in his 
golden prime, boarded at the house of her 
mother. He being a fine conversationalist 
and enjoying particularly the presence of a 
good listener soon discovered in the young 
girl an interesting and almost indispensable 
companion and he was, as a consequence, 
to be frequently found in her society. 
During these conversations she conceived 
so great an affection for him that though a 
noted beauty and much sought after by the 
beaux she would have none other. She sur- 
vived her husband many years, removing to 
Shelby County where she died not long ago. 

In 1856 Marshall removed to Chicago 
but returned in the fall of that year, at the 
request of friends, to take part in the cam- 
paign against Buchanan. During the cam- 
paign he contracted pneumonia, which kept 
him confined to his bed in Frankfort all 
winter. 
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In 1858-1859 he visited various cities and 
towns in all parts of the country delivering 
lectures on history from the earliest times 
to his own day. These were delivered 
without notes or other aid to the memory, 
for he despised, as he said at Cincinnati, to’ 
speak ‘‘in that hybrid fashion.’’ These lec- 
tures produced a wonderful impression on 
all who heard them, both because of his 
familiarity with his subject and of the al- 
most supernatural eloquence with which he 
described the great characters and scenes 
of the past. 

United States Senator James B. McCreary 
while a student at Cumberland University, 
Lebanon, Tenn., heard Marshall lecture 
there on Napoleon Bonaparte and the 
French Revolution. After the lapse of 
almost half a century he still says that it 
was as interesting and eloquent a lecture as 
he ever heard in his life. In some places he 
delivered a series of lectures, sometimes as 
many as twenty. Among the other places 
he visited are Louisville, Memphis, Cincin- 
nati, New York City, and Yale University. 

Before becoming a lecturer Marshall had 
been a judge at Louisville and was much 
respected for his learning and impartiality, 
but his experience on the bench does not 
seem to have prevented him from being 
occasionally exasperated by an adverse rul- 
ing of the court, if the following anecdote is 
to be believed. The case against Marshall’s 
client was a strong one, and when by great 
perseverance and skill he had finally begun 
to make some headway, the adverse ruling 
of the judge, coming as it did without 
apparent reason, thoroughly aroused him. 
“Sir,” he said, ‘‘such a ruling has been 
made by no other court since the days of 
Pontius Pilate.” ‘Mr. Clerk,” said the 
judge, “fine Mr. Marshall ten dollars for 
contempt of court.’’ ‘“‘Sir,’’ retorted the 
lawyer, ‘I didn’t know it was contempt of 
court in a Christian country to abuse 
Pontius Pilate.’’ ‘‘Mr. Clerk,” again said 
the imperturbable judge, “‘ fine Mr. Marshall 
twenty dollars more for contempt of court.” 





“Well, your Honor,”’ said Marshall, ‘‘as you 
won the last cent I had in that poker game 
last night I will ask your Honor for the loan 
of thirty dollars with which to pay the 
fine.” ‘‘Mr. Clerk,’’ said the judge, quickly, 
“remit the fines against Mr. Marshall. The 
State can afford to lose that money better 
than I can.”’ 

The chief records which have come down 
to us of Marshall’s skill in arguing points 
of law are his written briefs and articles. 
These productions are entirely different 
from his popular addresses. They are all 
analysis and argument, very seldom, indeed, 
did he ever use sarcasm or humor in such a 
speech, although on one occasion, involving 
in some way the discussion of deep finan- 
cial problems, he was constrained to remark 
of his opponent who had “skimmed over”’ 
the question with the assured air of an 
authority, without even touching the point 
at issue, that he reminded him of a ‘“‘swan 
swimming gallantly and proudly across a 
deep lake, drawing about two inches of 
water and all unconscious of the mighty 
depths that lay beneath.” 

Though a Southern man by birth and 
training, and proud, too, of his nativity, he 
was nevertheless intensely national in feel- 
ing. His collisions with Adams and Gid- 
dings had no more effect in arousing in him 
a hatred of the North, than had those with 
Wise and Botts in arousing a like feeling 
toward the South. He took no active part 
in the Civil War. His personal sympathies 
were with the people of the South, but he 
believed that they had been deluded. He 
thought that the rebellion should be put 
down and the Union restored as it was. 
He was not an admirer of Lincoln and wrote 
many articles for the Lexington Observer and 
Reporter attacking his administration. He 
was, by the popular voice, however, reputed 
to have been a secessionist and he did 
make a speech at the States Rights Con- 
vention at Frankfort in 1862. 

There is nothing on record, however, as 
far as the writer can discover, which goes 
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to show that he ever contemplated any- 
thing more than a rigid adherence to the 
Constitution, a view which he had held all 
his life. In the summer or spring of 1864 
’ his house was burnt and his papers destroyed. 
Admiring friends built him another, into 
which he moved before it was completed. 
In September he was taken sick with an 
affection of the heart and lungs which 
baffled the skill of his physicians. Shortly 
before his death, Mrs. Cox, a kind neighbor, 
~ brought him over some delicacies. Coming 
into the room where he lay on a couch she 
asked him how he felt. ‘‘Ah, madam,” he 
replied, ‘“‘what a life I have lived, and what 
a death I am dying.’’ He expired on 
September 22, (1864). 

The press of the entire country paid glow- 
ing tributes to his genius as an orator, 
coupled with regrets for his unfortunate 
habit. The following is the notice by 
Prentice in the Yournal ; ‘‘ The people seemed 
to think, and so did he, that his greatest 
powers were wit, humor, fancy, poetry, and 
eloquence. He had all these, but his chief 
power was none of these. It was argu- 
ment — logic —stern, inexorable, cast-steel 
logic. His other powers, great as they 
were, served but as adornments of the 
limbs of his giant logic. No orator had 
greater resources in debate. They were 
inexhaustible, and rendered him uncon- 
querable. Men think of him and muse 
upon him as he appeared in the long past 





and they fancy themselves gazing upon a 
bright star seen through a golden haze.”’ 

A duelling pistol, which he owned, and 
which had been used in the Burr-Hamilton 
duel, is still preserved by his nephew, Mr. 
Lewis Marshall, (a son of the famous Ed. L. 
Marshall), of Versailles, Ky. While it was 
in his possession Marshall had it changed 
from flintlock to percussion cap and used 
it in some of his own duels. 

Before his death he had indicated that he 
wished to be buried in the open country 
under the spreading branches of two great 
trees. ‘‘I have been cramped all my life,” 
he said, ‘‘and I want to be buried where I 
shall have plenty of room.”’ His remains 
were laid where he desired. It is an idyllic 
spot, which strikes one as being the fit place 
for the grave of a poet or other genius —a 
type to which Marshall belonged. A man 
of many virtues and few faults, it has been 
truly said that he might have passed for a 
better man had he been in reality a worse. 
It was not a part of his nature to hide his 
faults. With him all was open and above 
board. Intemperance alone prevented him 
from attaining all the honors to which his 
genius entitled him. 

As a practical man seeking the temporary 
honors and offices of the day his life was a 
failure; but as an orator of soul-stirring 
power, an advocate of unsurpassed ability 
he was an eminent success. 


LEXINGTON, Ky., June, 1907. 
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THE EQUITABLE LIFE ASSURANCE SOCIETY —A POSSIBLE 
REMEDY TO CANCEL THE STOCK CONTROL! 


RosBerT RENTOUL REED 


CORPORATION is in legal effect the 

sum of the legal relations established 
by it. These relations differ very materi- 
ally between different classes of corpora- 
tions. Corporations have been roughly 
classified as lay and eleemosynary, public, 
quasi-public, and private, membership and 
stock corporations. There are also classi- 
fications such as banking, railroad, and in- 
surance corporations. The latter have been 
subjected to a further classification of stock, 
mutual and ‘“‘mixed”’ corporations.” 

In a strictly eleemosynary corporation, 
there are, generally speaking, no persons 
outside of the corporation itself having any 
ownership in its assets. Its members are 
specially selected or designated persons 
having the power of control over its assets 
for a public or charitable purpose. Re- 
moved in character but close in analogy to 
such a corporation is that of a savings bank 
which is quasi-public in its aim and nature. 
The control is usually vested in a body of 
trustees whose original probation, selection, 
and management is specially and carefully 
safeguarded by the enabling statutes which 
authorize their formation. The assets, how- 
ever, are owned by the depositors, as a 
continuing body, entitled to a periodic dis- 
tribution of the increase of their invest- 
ment by way of interest, and entitled also 
to withdraw their deposit upon proper 
notice at any time. 

The distinction between such corpora- 
tions and corporations for profit has as a rule 
been clearly recognized, and the relations 
established between the incorporators and 
the state, and the special interests confided 


1 This subject was first proposed and discussed 
by the present author in an article in the GREEN 
BaG, July, 1906. Eb. 

? See Cooley's Briefs on Insurance, Vol. 1, p.53. 





to them, have been carefully defined and 
regulated. 

To some degree insurance corporations 
have been recognized as subject to special 
supervision, but they have for most pur- 
poses been classified as business corpora- 
tions, all the parties to which are able, 
mentally and financially, to make their 
own contracts and abide by them. They 
have been formed both under general and 
special laws, and as a rule no public super- 
vision or safeguards have been provided for 
the selection of the trustees or directors. 
In these, as in other corporations, this has 
been left to the members, whether stock- 
holders or policyholders, and the normal 
rule of relationship between these members, 
as between the members of other business 
corporations, is that of joint ownership of 
the assets and joint management of the 
corporation, 

The normal rule of voting under modern 
statutes has been one share one vote, for 
stock corporations, while in the absence of 
statute or by-law and in membership and 
mutual insurance corporations, the rule of 
the common law, one member one vote, 
survives.! Such is the general rule around 
which principles and precedents have de- 
veloped, the rule of joint contro] and man- 
agement as the normal incident of joint 
ownership surviving the change in form 
from that of the individual to ownership 
united in the corporate body. 

This rule underlies practically all the 
reasoning and decisions on general corpora- 
tion law. The possibility of a relationship 
between members and co-owners, other than 
that of joint control and management, does 
not enter into the practical legal principles . 


1 Am. & Eng. Enc. Law, 2d ed., Vol. xxvi., 
Pp. 1003. 
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on this branch of jurisprudence. But that 
such a relationship has been established in 
business practice is well known to every 
corporation lawyer. 

With the introduction of different classes 
of stock, with different rights and subject 
to different restrictions and liabilities, all 
the basis of contract, came a natural desire 
to contract with respect to the voting 
power. Each class of stock supposedly 
represented substantial interests, one supe- 
rior in title, value, and equity to another, 
and having therefore a right to special pro- 
tection. And so it seemed and is natural 
and proper that provision should be made 
to protect these interests and to give to 
one class under certain circumstances and 
conditions a superior voting power. It was 
also natural that, in granting the general 
power to make such provisions, the possi- 
bility and extent of its abuse should not be 
recognized. And as a matter of fact the 
abuse of this power has been the exception 
and not the rule. Only exceptional induce- 
ments or exceptional blindness can lead a 
man to place his money in a corporate 
enterprise without a voice in its manage- 
ment and without a right under any cir- 
cumstances to withdraw his investment. 
But that is just what has been and, so far 
as precedents show us, can be done by a 
proper use or abuse of the corporate organ- 
ism. Many corporations have been formed 
having all the elements of a trust present in 
an eleemosynary corppration or in a savings 
bank, but without any of the statutory 
safeguards, and without any recognized 
power in the cestuis que trustent to with- 
draw from the investment, or in the courts 
to cancel the trust. 

The simplest instance of such a corpora- 
tion arises where A. and B. desire to place 
their money in a certain business under the 
management of C., and a corporation is 
formed by C. in which he takes a small 
relatively nominal amount of so-called pre- 
ferred stock, with exclusive voting power, and 
A. and B. receive for their investment com- 








mon stock without voting power. The 
statutes of many states will be found on ex- 
amination to authorize, expressly or by 
silence, such special provisions as to voting 
power to be inserted in the articles of incor- 
poration, or even the by-laws, the corporate 
existence being perpetual and the power of 
amendment of the charter or by-laws being 
exclusively in the preferred voting class of 
members. It will be seen at once that A. 
and B. have no power under the statutes, 
the charter, or any recognized legal prece- 
dents to dissolve the corporation, to gain 
control of their own property invested in it, 
or to cancel the control given to C., while 


' he on the other hand may mismanage their 


property without fear of losing control, or, 
if he desires, may sell his stock and right of 
control to the highest bidde7.! 

That such an arrangement constitutes a 
trust in fact, no one can or will deny.. Prec- 
edents are not needed to make it such — 
they cannot make it otherwise. This fact 
makes it necessary for us to examine very 
carefully the nature of such a trust to 
enable us to arrive at the correct principles 
which should govern its definition, existence, 
and control. For nothing could be more 
obnoxious to our jurisprudence than the 
idea that a trust can exist and not be sub- 
ject to the power of chancery to regulate 
and, if necessary, destroy that existence.” 


1 A further instance of the possibilities em- 
braced in this class of corporations has come to 
the notice of the writer. It is that of a mining 
corporation, in which an issue of $100,000 so- 
called ‘‘founders’ stock,” issued gratis. is given 
the perpetual power to elect seven out of twelve 
directors, and to control assets represented by 
some $10,000,000 preferred and common stock. 

2In Hamlin v. Toledo, St. L. & K. C. R. Co. 
(C. C. A.) 78 Fed. 664, the preferred stock was 
‘*non-voting.’’ Lurton, J., Taft, J., concurring, 
said, page 671; ‘‘ They surrendered the privilege 
of voting. That was perhaps a valid agreement 
between stockholders, though of doubtful public 
policy. They thereby gave some additional value 
to the common stcck. The latter was the exclu- 
sive voting stock, and that was worth something 
as railway management now goes. The surrender 
of the right to vote does not make them creditors.” 
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This trust differs in form from an ordi- 
nary trust. The legal title is placed in the 
corporation, the control in C., and the own- 
ership in A. and B. The corporation in its 
control, in its officers and management, is 
the creature of C.; in its business and assets 
it is the property of A. and B. A. and B. 
are not in any event entitled to the stock 
of C. C. has no title or control 6ver the 
stock of A. and B. This stock as to each 
represents primarily the property rights of 
each in the corporation. C.’s stock repre- 
sents a nominal ownership of or claim upon 
its assets, together with the exclusive vot- 
ing power. The stock of A. and B. repre- 
sents the substantial ownership of the entire 
assets of the corporation, perpetually de- 
prived of any voting power. The vesting 
of the voting power in C., the denial of that 
voting power to A. and B. whose property 
is the property of the corporation, estab- 
lishes the relationship of a trust between 
the two classes of stock, and between the 
owners, for the time being and successively, 
of the two classes of stock, each divisible 
and transferable, and the stock represents 
the rights —as well as the duties —of each 
in the corporation, and against and toward 
each other. The owner, for the time being, 
of this stock has the rights, owes the duties, 
and is subject to the liabilities belonging to 
or imposed upon the stock acquired and 
held by him, and a purchaser of the stock 
(certainly a purchaser with knowledge) 
takes it subject to these rights, duties, and 
liabilities, including the rights, duties, and 
liabilities against and to the other members 
of the corporation. 

In the case of the Equitable Life Assur- 
ance Society with its $100,000 stock and 
$400,000,000 assets, the policyholders have 
all the rights of ownership and member. 
ship ! except the right to vote. The origi- 








1 Some question has also been made of the 
proposition that the policyholders are in fact 
members of the Equitable Life Assurance Society, 
a proposition that can be very readily established, 
even'apart from the fundamental proposition that 





nal charter provided for a periodic ascer- 
tainment of the surplus or profits and that 
‘““each policyholder shall be credited with 
an equitable share of the said surplus.” ! 

The exclusive voting control given to the 
stock has been notoriously abused, and 
this abuse has, it is believed, given to 
the policyholders a definite fixed right to 
the cancellation of the trust existing in the 
stock, and to be restored to their full right 
of joint management of their own property 
which they surrendered (while retaining 
ownership) when they placed it with the 
society under its original charter. 

The conclusion that a remedy existed in 
favor of the policyholders was as far as the 
writer went in his former article on this 
subject. It is now desired to suggest a 
specific remedy, the idea of which has grown 
out of an effort to apply the foregoing views 
to a pending case. This remedy, if allowed, 
ownership is the common law test of membership 
in a corporation. It will not be denied that in 


an ordinary stock corporation having $100,000 
preferred stock with exclusive voting power, and 


‘$400,000,000 common stock without voting power, 


the common stockholders are members of the 
corporation. Now, there are three recognized 
classes of insurance corporations; stock corpora- 
tions, mutual corporations, and ‘‘mixed”’ corpo- 
rations, the latter including all those in which 
both stockholders and policyholders have a pro- 
prietary interest and membership. Most of the 
‘“mixed ’’ corporations are formed under the 
New York Act of 1853, under which the Equitable 
is formed. ‘Their chief characteristic is a mini- 
mum stock, contributed as the security fund re- 
quired by this act, and either a joint ownership 
of assets between stock and policies or an exclu- 
sive ownership by the policies, as in the case of 
the Equitable, with, in most cases, some conces- 
sion of voting power to the policyholders. The 
original Equitable charter provided that merely 
by a vote of the directors the policyholders might 
be given the voting power. It also made the 
policyholders the owners of the assets. It can 
hardly be seriously contended that under this 
state of facts the Equitable policyholders are 
any less truly members than those of the other 
““mixed’’ companies, or than the non-voting 
common stockholders of the corporation instanced 
above. 
1 See article in GREEN Baa, July, 1906. 
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is adaptable to the case of every corpora- 
tion having the characteristics indicated 
aboye, formed under a general statute, and 
having power under the statute to amend its 
charter so as to cancel the exclusive voting 
power. Our assumption is that this exclu- 
sive power has been fraudulently abused, 
and that there is no express or reserved 
power in the charter by which the non- 
voting stockholders or members may cancel 
the exclusive voting feature. 

The remedy proposed is analogous to that 
found in the decree of the lower court in the 
Northern Securities Case, 120 Fed. 721, 
732-733, affirmed on appeal in 193 U.S. 197, 
354-355. The gist of that action was the 
conspiracy of the defendant individuals and 
the illegality of the defendant company; 
illegal in its inception and necessary opera- 
tions, because a corporate instrument cre- 
ated by the individuals to evade the Anti- 
trust Act of 1890. The bill was directed 
at the life or living functions of the defen- 
dant company, and the decree restrained it 
from exercising those functions, but added 
a proviso that nothing therein should pre- 
vent the company from returning the stock 
of the constituent companies in cancella- 
tion of its own stock outstanding. This was 
merely a new application of equitable prin- 
ciples and remedies long established. In 
the case of the Equitable Life, or of any 
other corporate trust so created and abused, 
the corporate organism itself becomes the 
direct object of attack, which must be de- 
stroyed or radically reformed by whatever 
means are best adapted to that end. The 
statute under which it was created, the 
sovereign consent that gave it being, con- 
sents also to its reformation by act of the 
parties inter se, and it is within the power 
of the court acting i personam to make this 
reformation a condition of its further 


existence. 

Manifestly where the trust exists and by 
reason of the fraud, the right to the exclu- 
sive control has become forfeited, its con- 
tinued exercise is a continuing injury to the 








cestuts que trustent, and the existing manage- 
ment and exercise of corporate functions 
(which is the cxercise of the trust) is the very 
thing that they have a right to attack and 
enjoin. <A court of equity has ample power 
to restrain corporate acts, and acts of offi- 
cers and stockholders, in violation of equi- 
table rights. It may use these powers in 
furtherance of an equitable remedy. It 
may, therefore, in the case supposed re- 
strain the officers representing the trust con- 
trol from further handling the assets of the 
corporation, and it may restrain the stock- 
holders having this control from voting 
upon their stock. But it may also, to 
make the remedy fit the wrong, add to its 
decree a proviso, permitting these stock- 
holders to amend the charter, so as to cancel 
the exclusive control, and réstore to all the 
members of the corporation that voice in 
the management of their own property, 
which is the normal incident of ownership 
and the surrender of which is the essential 
element of a trust; further providing that 
such an amendment of the charter shall 
satisfy the decree. When this is done, the 
appropriate remedy is complete. The trust 
is revoked, but the corporation and its busi- 
ness, and in the case of the Equitable, the 
policies and insurance rights of the policy- 
holders are saved. 

Some question is made as to the nature 
and extent of the voting power thus to be 
given to the members of the corporation. 
In the case of a stock corporation, the one 
share one vote principle is now recognized 
as the normal rule. In the case of the in 
surance company, we are thrown back on 
the common law rule giving each member 
one vote. In either case recourse must be 
had to the statute. Sec. 52 of the amended 
insurance law in New York expressly 
authorizes the amendment of the charter of 
a domestic mutual stock corporation giving 
to the policyholders the right to vote in the 
election of any or all of the directors.! 


 L. 1906, ch. 326, sec, 13. 
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Sec. 95 also authorizes by appropriate pro- 
ceedings the entire mutualization of the 
society.’ 

In the case of the Equitable Life Assur- 
ance Society, there is a further or cumula- 
tive equitable right involved, which it would 
seem can only be remedied in the same 
way. The original charter expressly limited 
the stock to seven per cent dividends and 
provided for the periodical distribution of 
the surplus to be credited among the policy- 
holders. Such has been the construction 
of the charter by its officers, and such have 
been the representations made to the policy- 
holders from the time of its organization. 
This construction was, however, denied by 
certain minority stockholders prior to the 
purchase by Mr. Ryan,’ and since the pur- 
chase by him the present management have 
taken no steps to settle the question, cer- 
tainly not in favor of the policyholders, and 
are to-day defending an action in which 
policyholders are seeking to enforce their 
claim. Their silence in this respect is how- 
ever a minor matter. They have adopted 
and filed a new revised charter entirely omit- 
ting those provisions of the old charter upon 
which the rights of the policyholders as mem- 
bers and owners rested. This revised charter 
was of course adopted and filed without the 
consent of the policyholders, and also without 
their knowledge. Its advertised purpose was 
to give the policyholders the barren right to 
elect twenty-eight out of the fifty-four 
directors, thus recognizing their member- 
ship in one respect while apparently seeking 
to defeat it in the more essential respect of 
ownership as declared in the original charter. 


1 Ibid., sec. 31. 

? Lord v. Equitable Life Assurance Soc., 47 
Misc., 187. 

8’ Brown v. Equitable Life Assurance Society, 
151 Fed. While the Society is not defending on 
the expressed ground that the policyholders do 
not own its assets, it does not either in brief or 
argument admit this claim, which was repeatedly 
admitted in former cases by counsel representing 
the former management. 

4 See note at end of article in GREEN Baa, 





July, 1906. 


These facts would seem to give the policy- 
holders a further and important ground on 
which to attack the present charter, and 
the only way they can attack it would seem 
to be by the same action in which they attack 
the still dominant voting power, an action 
in which the only complete remedy would 
be a decree restraining the society’s present 
officers from a further exercise of control 
over the assets, with a proviso permitting 
the amendment of the charter so as to ex- 
pressly declare the ownership of the assets 
and surplus by the policyholders, and so as 
to give them the right to vote in the elec- 
tion of all the directors, or else a proviso 
permitting the entire mutualization of the 
society under section g5 of the amended in- 
surance law. Mutualization would, of course, 
involve the necessary determination of all the 
rights of the present stockholders and present 
policyholders. 

Such an action would, in its essential 
nature, be an action to cancel the trust and 
to reform the contract embraced in the 
charter. 

It is urged that to thus destroy the trust 
control, on the ground of its abuse by the 
majority stockholder, is unfair to the min- 
ority stockholder, who may have been 
entirely innocent. Conceding our premises, 
the conclusive answer to this plea is, that 
the stock control in its character as a trust ts 
indivisible, and must stand or fall by the 
legality of the whole in its inception, and 
by the fraud or honesty of the whole in its 
operation. The minority stockholder loses 
nothing of his own property, or right to 
vote. He loses only the power to deny this 
right to the other members of the society — 
the exclusive trust which has been betrayed. 

It is also urged against this remedy as 
applicable to the Equitable Life Assurance 
Society, that the purchaser of this stock 
control has already created a voting trust 
for the declared benefit of the policyholders, 
and that the stockholders have surrendered 
their exclusive control by already amend- 
ing the charter so as to give to the policy- 
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holders the right to elect twenty-eight out 
of fifty-four directors. I have already re- 
ferred to this amended charter. It would, 
perhaps, have been better for the stock- 
holders not to have conceded in theory, 
what they seek to deny in fact, the right to 
regain control that came to the policy- 
holders on the discovery of the fraud. For 
conceding this right to exist, it is for the 
policyholders themselves, or a court at their 
instance, to declare the fullness of the remedy 
which they will accept, or to which they are 
entitled. An equity court will recognize the 
fact that the scattered body of policy- 
holders cannot possibly elect twenty-eight 
directors who will actually represent them 
in the control of the society against the 
twenty-four selected by the single majority 
holder of the stock. It will also recognize 
the fact that the charter is still subject to 
amendment by the stockholders so as to 
destroy this right, and the fact that the so- 
called trust declared for the benefit of the 
policyholders by the present majority stock- 
holder is in law temporary and revocable, 
if not invalid. 

1 Quoted from Brief of writer as amicus curie 
and counsel for Intervening Palicyholder, Brown 
v. Equitable Life Assurance Society, supra. 

This was an action commenced prior to the 
amendment of the charter, by a _ policyholder 
suing on behalf of himself and all others against 
the society, and seeking to declare a trust in the 
society itself in favor of its policyholders, and, 
by reason of the fraud and mismanagement ot 
the society, to have a receiver appointed to 
manage its business for the benefit of the policy- 
holders. The complaint contains the following 
prayer: — 

“Seventh — That the defendant society, its 
directors, officers and agents, pending this suit 
and forever thereafter, be enjoined from further 
retaining or controlling or expending in any way 
the said funds received from the policyholders 
and annuitants, and the accretions thereof, and 
constituting the insurance funds and so-called 
surplus of the society, or with the funds and in- 
vestments representing the original capital of 
the society, or from doing any other act or thing 
in connection with the same, except to transfer 
the same to a receiver or receivers to be appointed 
by this court.” 








“It is unnecessary to comment upon this 
sale (to Mr. Ryan) and the transfer to the 
trustees, except to suggest that a present 
reform in the management of the society is 
not a remedy for the abuses inherent in it 
and clearly ineradicable under its present 
organism, that the rights of the policy- 
holders against Mr. Hyde they necessarily 
retain against Mr. Ryan, and any transfers, 
to trustees, or otherwise, and any reforms 
made to defeat those rights, must, to be 
effectual, be both complete and permanent. 
Such is not the character of the concessions 
made by Mr. Ryan to public clamor. Under 
any other form of trust, an attempted trans- 
fer, without the consent of the cestui que 
trust, would render the trust voidable. But 
if this trust is good at all, the right to 
transfer it would seem to-be given. Yet 
this should hardly be held to make it pos- 
sible for a guilty trustee to save the trust 
by a transfer such as is shown in this case. 
By such a device, the cestut que trust would 
indeed be powerless.’’! 


New York, N.Y., June, 1907. 


The eighth prayer is for a receiver, to admin- 
ister the assets under the direction of the court. 
The court below sustained the defendant’s de- 
murrer to this complaint. Upon appeal, a brief 
was received and filed by the writer as counsel 
for an intervening policyholder, embodying the 
views expressed above, and maintaining that the 
complaint stated a good cause of action fora 
decree, in effect under paragraph seventh of the 
complaint, with a proviso, however, permitting 
the mutualization of the society by amendment 
of the charter as suggested above. The Circuit 
Court of Appeals reversed the judgment below, 
but the opinion deals only with the allegations of 
fraud, which are said to make out a cause of 
action, and is silent as to the remedy. The 
complainant now seeks the mutualization of the 
Society, and an effort will be made to review 
the interlocutory judgment in the United States 
Supreme Court. If a decree is finally obtained in 
the complainant’s favor, it is not unlikely that it 
will follow the lines suggested above, and to that 
extent establish the principle suggested and con- 
tended for above. It is difficult to see any other 
remedy that does not involve the dissolution of 
the Society. 
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PLEADING 
By J. J. Goprrey. 


Tho’ modern Solons strongly hold, 
That there’s more light and sense 

In modern pleadings than the old, 
I’m somewhat on the fence. 


Exactitude we lose, I think, 
By being too verbose, 

The modern pleading to the brink 
Of evidence draws close. 


The Ancient pleas, tho’ somewhat crude, 
Affording meagre light, 

With greater care, were always viewed, 
Than those which meet our sight. 


Your declaration you must mould, 
Down to the smallest fraction, 
In such a method as to hold 
A legal cause of action. 


The modern rule, the same is found, 
But is the labor sweet, 

In pleadings, which in chaff abound, 
To pick that grain of wheat? 


Plead now the facts on which you trust 
By rule and common sense, 

The law, however, says you must 
Not plead the evidence. 





You need not —suing neighbor Pat, 
Or any other foes, 

State color of his coat or hat, 
“In trespass on your close.” 

Verbosity you should avoid, 
Or take chance on this fix, 

The Learned Judge may be annoyed 
And say you're too prolix. 


The taxing officer will frown 
And low your pleadings rate, 

And by your foliage cut down, 
Your sin you'll expiate. 


But still if you no ‘mala’ had, 
And if your heart were pure, 

One not so good as Galahad 
Amendment may secure. 


The Court may justly asservate, 
This favor only lies, 

When you can amply compensate 
By costs or otherwise. 


A word in fine, I merely say, 
To wise men not to fools, 

To learn the practice and to play 
According to the Rules. 


Vancouver, B.C., June, 1907. 
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THE PROTECTION OF UNUSED PATENTS 


By Paut BAKEWELL. 


N Tue Green Bac of June, 1907, vol. 

xix, No. 6, p. 381, in Notes of Recent 
Cases, under the heading ‘‘Patents,’’ is 
found a reference to the dissenting opinion 
of Judge Aldrich in the case of Continental 
Paper Bag Co. v. Eastern Paper Bag Co., 
150 Fed. 741. 

The record and briefs on file in U. S. 
Circuit Court at Milwaukee and in U. S&S. 
Circuit Court of Appeals for the Seventh Cir- 
cuit, in the case of Wisconsin Compressed Air 
House Cleaning Co. v. American Compressed 
Air Cleaning Co. (see 60 C. C. A. 529, 125 
Fed. 761) will show that as early as 1902 
I had fully argued and presented, first, in 
1902, to the U. S. Circuit Court sitting at 
Milwaukee, and afterwards, in 1903, to U.S. 
Circuit Court of Appeals sitting at Chicago, 
the following proposition: 

A complainant in equity who fails to 
allege and to prove that the invention of 
the patent in suit has been put into com- 
mercial use before the filing of the bill of 
complaint, or who fails to show good reason 
why the invention of the patent has not 
been put into commercial use before the 
filing of the bill of complaint, is not entitled 
to any equitable relief by way of injunction; 
to grant a complainant equitable relief by 
way of injunction, under the circumstances 
stated above, is contrary “to the course 
and principles of courts of equity,” and 
therefore, to exceed the ‘‘power’’ granted 
to the several courts vested with jurisdic- 
tion of cases arising under the patent laws 
of Section 4921 of the Revised Statutes of 
the United States. 

The Circuit Court of Appeals for the 
Seventh Circuit (see 60 C. C. A., 533 and 
125 Fed. 765) did not pass on this question, 
because, as it reversed the decree of the 
Circuit Court (a decree sustaining the bill) 
for other reasons, it deemed it ‘‘ unnecessary 





to agitate’ the question raised by the propo- 
sition above stated. 

I am now asked by the Editor of Tue 
GREEN Bac to give a short article in support 
of the aforesaid proposition, to supplement 
the note contained in THE GrEEN Bac of 
June, 1907, which has been referred to at the 
head of the article. 

There are authorities, well founded on the 
true history and policy of our patent system, 
which support the proposition that one who 
has never used the patented invention in- 
volved in a suit and who fails to show good 
and sufficient excuse (such as poverty, for 
instance) for not having done so, is not en- 
titled to equitable relief. Some of these 
authorities are the following: 

Robinson on Patents, V. i, sec. 43, pages 

65-66; 

Hoe et al, v. Knapp et al, 27 Fed. 204- 
212; 

Judge Putnam’s opinion in New York 
Paper Bag Co., v. Hollingsworth, 5 
C. C. A., 496-497; 

Christie v. Seebold, 5 C. C. A., 33: 

Campbell Printing Press Co., v. Duplex 
Co., 86 Fed. and what Court there says 
at page 331; and Judge Grosscup’s 
dissenting opinion in Fuller v. Berger, 
120 Fed. 281. 

It is also true that in the case of Ball and 
Socket Fastener Co., v. Kroetze, 150 U. S. 
111, the Supreme Court has held that a court 
of equity will not give relief where there 
has been a mere technical infringement of a 
patent in respect to an immaterial feature 
thereof; that to incite the action of a court 
of equity substantial, as distinguished from 
mere abstract or theoretical, rights must be 
affected. 

It is also the settled law and practice, the 
reasons for which are clearly stated by Jus- 
tice Wayne in Mott v. Bennett, 17 Federal 
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Cases, 909 (case No. 9,884), that in granting 
or refusing equitable relief in patent causes 
the courts of the United States have fol- 
lowed the English Chancery practice. 

It would also seem to be well settled law 
that in order to show a prima facie case for 
equitable relief by way of injunction, in a 
suit for infringement of letters patent, the 
bill should allege: (1) that complainant has 
the title to the patent; (2) that he is in 
enjoyment of the patented invention, hav- 
ing put the same into practical use. See 
McCoy v. Nelson, 121 U. S., 484-487, where 
the question of the sufficiency of the alle- 
gations of the bill were in question; also 
Justice Washington’s opinion in Ogle v. 
Ege, 4 Wash. C. C., 584; Mott v. Bennett, 
2 Fisher’s Patent Cases, 665; Neilson v. 
Thompson, Websters Patent Cases, 277; and 
Curtis on Patents, sec. 328. 

As to the proposition discussed by Judge 
Aldrich in his dissenting opinion in the 
Paper Bag case, supra, it is said in THE 
GREEN Bac for June: 

“In the aspect most favorable to the 
plaintiff the relief sought is injunctive pro- 
tection to a business or an industry built up 
in using a particular invention, and through 
acquiring and holding in deliberate nonuse 
a competing invention by way of protec- 
tion. It results, therefore, he says, that a 
court of equity is asked not to protect from 
infringement the statutorily intended mon- 
opoly of the right to make, use, and vend 
under a particular patent, but to protect a 
monopoly beyond and broader than that, 
a monopoly in aid of the rightful statutory 
monopoly of the patent in use. The propo- 
sition involves the idea of a secondary 
monopoly maintained to stifle patent com- 
petition in the trades and industries, and 
thus contemplates a condition, which at 
once contravenes the purpose of the Consti- 
tution, and a monopoly of a kind and 
breadth and for a purpose in no sense ever 
contemplated by the statutory contract 
which safeguards the legal right to make, 
use and vend under a particular patent. 





Simple nonuse, he concedes, is no efficient 
reason for withholding injunction, for there 
are many reasons for nonuse, which on 
explanation are cogent, but a court of 
equity may look beyond the fictitious issues 
in a suit; and when acquiring, holding and 
nonuse are only explainable upon the hypo- 
thesis of a purpose to abnormally force 
trade into unnatural channels, this is quite 
a different thing from simple nonuse. 
Under the constitution and statutes in aid 
of the constitutional provision with refer- 
ence to inventions and discoveries; it was 
intended to stimulate art and invention on 
competitive conditions by protecting the 
right of each inventor, or each owner, to 
make, use and vend, and if equity is to aid 
in stultifying this plain intent through aftirm- 
ative relief by injunction by protecting 
patent aggregations held in deliberate non- 
use for the purpose of excluding all patents 
benefits except such as the holder sees fit to 
bestow, it will help to overthrow the in- 
tended meritorious patent competition under 
normal conditions in trade, and will help to 
deny the intended benefits to the public.”’ 

However sound the conclusions reached 
by Judge Aldrich in his dissenting opinion 
in the Paper Bag case may be (I believe 
they are sound), nevertheless, I firmly be- 
lieve that the sounder reason for reaching 
his conclusions is merely that the com- 
plainant in that case, under the facts stated 
in the opinion, was not entitled to equitable 
relief, simply because the complainant had 
not put the patented invention into com- 
merical use, had not licensed others to do 
so and had shown no sound excuse for not 
putting the invention into commercial use. 

The mere ownership by the complainant 
of other patented inventions which it did 
use, had it even owned all the other existing 
patents for paper bag machines, should 
place the complainant in no werse position 
than if it held only the patent in suit, which 
it had not used and would not allow others 
to use. 

It seems pretty well settled that as 
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patents for inventions are just and lawful 
monopolies, one corporation or individual 
may, by the accident or good fortune of 
ownership of all patents in a particular art, 
hold a lawful monopoly of the industry to 
which that art may relate. 

Bement v. National Harrow Co., 186 U. S. 
70. 

But what has not yet been squarely 
decided by the United States Supreme Court, 
is whether or not the owner of a patent for 
an invention, which he has not used himself 
and which he has not allowed others to use, 
who shows no sound excuse for nonuse of 
the invention, can, in respect to a patent 
for that invention, obtain equitable relief by 
injunction, etc., against an infringer of such 
a paper patent. The mere fact that such a 
complainant may own other patents for 
inventions relating to the same art, which 
other patented inventions he does use com- 
mercially, is no reason, per se, for refusing 
him equitable relief. To so hold is to punish 
the complainant for holding a just monopoly 
under the other patents, though they may 
be all the other patents in that art, when, 
as to those other patents, he has used 
commercially their invention. 

In the words of Mr. Robinson (Robinson on 
Patents, Vol. i., sec. 43) it is ‘the infringe- 
ment of the use, and not of the ownership 
of an invention, that the public have con- 
tracted to prevent or to redress; and the 
degree of injury committed by the infringer 
is to be estimated by his interference with 
that use as already made, or likely to be 
made, by the inventor. To give one who, 
having patented a valuable invention prac- 
tically suppresses it, the same redress, in 
quantity as well as in kind, which justly 
could be claimed by one who was engaged 
in its employment, is a perversion of the 
true idea of the relation of the inventor to 
the public, and sanctions his neglect of a 
duty impliedly imposed upon him by his 
grant.”’ 

Mr. Robinson’s proposition, just stated, 
is one which warrants the conclusions, 





though not the argument, of Judge Aldrich 
in the Paper Bag case; and, I believe, not a 
well reasoned case can be found in the books 
which holds to the contrary. True there are 
decisions of the Circuit Court and Circuit 
Court of Appeals which, like the majority 
opinion of the Circuit Court of Appeals in 150 
Fed. 741, pass on the question lightly, merely 
holding that the owner of a patent, because 
it is a patent, may use it or not as he pleases 
and still apply for and obtain equitable 
relief; and thus an array of decisions, ill 
considered and poorly reasoned, may be 
culled from the books; but such decisions, 
not founded upon the true history and policy 
of our patent laws, can hardly be called 
authorities which persuade the mind and 
which shall have the homage of reason, 
whatever binding force they may have in 
the particular circuits in which they were 
decided pending the decision of the Supreme 
Court on this precise question. 

The history of the patent system in Eng- 
land and in the United States clearly attests 
that Mr. Robinson is absolutely correct in 
the following statements, found in the ex- 
tract from his valuable work quoted 
supra, 

(a) That it is the infringement of the use, 
and not of the ownership of an invention 
that the public have contracted to prevent 
or redress. 

(b) That there is an implied duty resting 
upon a patentee to put the patented inven- 
tion into commercial use or to license others 
to do so, 

It is an easy matter to trace this policy 
and this implied duty resting upon the 
patentee in the history of the patent law. 

It is now well established and has been 
well settled, both in England and the United 
States, by the decisions of the Courts and 
by distinguished authorities in the matter of 
political economy, that a patent for a new 
and useful invention, granted in conform- 
ity with law, is a just and lawful mono- 
poly. This has been recognized as sound 
and true since the passage of the Statute of 
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Monopolies in England (21 Ja. i, c. 3. A. D. 
1623-4). 

The excepting clauses of the Statute of 
Monopolies, found in sections V and VI of 
that statute, constitute the foundations 
upon which the patent laws of England rest. 
It is also true that, historically at least, the 


Statute of Monopolies has a relation to the 


basis of our patent system in the United 
States, z.e. to clause 8 of sec. 8 of Article 1 
of the Constitution of the United States. 

In the celebrated case of Pennock v. 
Dialogue, 2 Peters (U. S.) 7, Mr. Justice 
Story discusses this Statute of Monopolies 
in relation to our patent system and says: 

“The words of our statute are not identi- 
cal with those of the Statute of James, but 
it can scarcely admit of doubt that they 
must have been within the contemplation 
of those by whom it was framed, as well as 
the construction which had been put upon 
them by Lord Coke.” 

To the same effect, see United States v. 
E. C. Knight Co., 156 U. S. g-10. In But- 
cher’s Union Co., v. Cresent City Co., 111 
U.S. 746, Mr. Justice Bradley said: 

‘“As a mere declaration of the common 
and statute law of England, the case of 
monopolies (11 Rep., 84 b) and the Act of 
21 Ja.i., c. 3 (Statute of Monopolies) would 
have but little influence on the question 
before us, which concerns the power of the 
legislature of a State to create a monopoly. 
But those public transactions have a much 
greater weight than as mere declarations 
and enactments of municipal law. They 
form one of the constitutional land marks of 
British liberty, like the Petition of Right, 
the Habeas Corpus Act, and other great 
constitutional acts of Parliament. They 
established and declared one of the inalien- 
able rights of freemen which our ancestors 
brought with them to this country.” 

No one can doubt that the opinions of 
Jeremy Bentham, the great apostle of 
utility, who gave the word “utilitarian’’ to 
our language, whose writings were much in 
vogue when the Constitution of the United 





States was conceived, drafted, and ordained, 
did have an influence upon the minds of 
those great statesmen to whom we are last- 
ingly indebted for our great Federal Con- 
stitution. Writing as an authority on po- 
litical economy, on the subject of patents 
for inventions, Bentham says: 

‘A patent of invention, is an instance of 
a reward peculiarly adapted to the nature 
of the service, and adapts itself with the 
utmost nicety to these rules of proportion 
to which it is most difficult for rewards arti- 
fically instituted by the legislature to con- 
form. If confined, as it ought to be, to the 
precise point in which the originality of the 
invention consists, it is conferred with the 
least possible waste or expense. It causes 
a service to be rendered which, without it, 
a man would not have a motive for render- 
ing, and that only by forbidding others from 
doing that which, were it not for that ser- 
vice, it would not have been possible for 
them to have done. Even with regard to 
such inventions, for such there will be when 
others besides him who possesses the reward 
have scent of the invention, it is still of use 
by stimulating all parties and setting them 
to strive which shall first bring the discovery 
to bear. With all this it unites every prop- 
erty that can be wished for in a reward. 
It is variable, equable, commensurable, 
frugal, promotive of perseverance, subser- 
vient of compensation, popular, and rea- 
sonable.”’ 

The books are replete with decisions of 
the courts recognizing the wisdom and jus- 
tice of a patent system which rewards the 
patentee for bringing ‘‘the discovery to 
bear,’’ as Bentham puts it. 

In Magic Ruffle Co. v. Douglas, 2 Fisher’s 
Patent Cases, 333, Judge Shipman shows the 
justice and equity back of our patent laws 
in these words: 

“The public, who thus, through the law, 
secure to the inventor the exclusive prop- 
erty in his invention for a limited period, 
receive in return either new, more valuable 
or cheaper production during the life of the 
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patent, and from its expiration the free 
enjoyment of any benefits which may flow 
from it forever thereafter.” 

It was thus, in this twofold way, of the 
commercial benefit to the public; (a) by 
use of the invention, under tribute to the 
patentee, during the limited term of the 
patent; and (b) by free enjoyment of the 
invention disclosed by the patent after its 
limited term, that the purpose of clause 8 
of sec. 8 of Article 1 of the Constitution of 
the United States was intended to be carried 
into effect, by just patent laws to be passed 
by Congress and by equitable interpreta- 
tion of such laws by the courts. 

For that purpose is thus expressed in 
that part of the Constitution of the United 
States just referred to: 

“That Congress shall have power”... 
“to promote the progress of science and 
useful arts, by securing, for limited terms, 
to” ... “inventors, the exclusive right 
to their” . . . “discoveries.” 

It was progress, action, reward for pres- 
ent use, for a limited time, to the inventor 
who made, disclosed, and used his invention, 
that those who framed this part of our Con- 
stitution had in mind, as is clear from the 
language used, from the history of the 
times, and from the interpretation of the 
law enacted in pursuance of that provision, 
as that law has been interpreted by such 
learned judges as Judge Shipman, and by 
such a truly learned, scholarly, lawyer-like 
and philosophical text writer on patent law 
in the United States as Mr. Robinson. 

In England the best text writers on 
patent law have all shown that it is essen- 
tial to and inherent in the history and 
policy of the law that the owner of a patent 
for an invention shall have brought his 
invention into commercial use, so that he is 
injured in his business of making, using, or 
selling his invention by the infringer, before 
a court of equity will heed his complaint. 

Mr. Cunynghame, in his work on patents, 
published in England in 1894, expresses 
this very thought, in his discussion of the 








history and policy of the patent laws of 
England; at pages 20 to 25 of his work he 
says: 

“It is to be observed that the publication 
of the invention by the patentee was not 
originally insisted on, nor was it any part 
of the terms or conditions upon which the 
grant of letters patent was founded. The 
object of the framers of the Statute of 
Monopolies seems rather to have been the 
introduction of new mysteries or manufac- 
tures into England than the publication of 
the methods of working them, for no pro- 
vision of publication is contained in that 
statute.” .. 

Then, speaking of the consideration for 
the grant, Mr. Cunynghame states: 

“The true consideration upon which it 
was founded was the creation or planting 
on English soil, of some trade which was 
previously not in use within the realm, and 
the greatest publicity expected was that 
which would arise from the training of a 
number of apprentices and artificers in the 
practice of it.” 

Also at pages 316 and 317 of this same 
work, Mr. Cunynghame states: 

“In order to constitute an infringement, 
the act complained of must be one calcu- 
lated to injure the trade profits of the 
patentee. Having regard to the words, ‘the 
whole profit and advantage of the invention,’ 
and remembering that the object of patent 
law is not to reward scientific discovery, 
but to encourage trade, zt follows that in 
general only those acts will be treated as 
infringements which are held either directly or 
indirectly to injure the trade of a patentee. 

‘‘ And, therefore, merely to use a patented 
invention for experiment will not be an 
infringement. And, perhaps, even to use a 
patent in a private way for self-instruction, 
not for profit or for business purposes, 
would not be an infringement, though that 
is more doubtful. But to make, use, or sell 
an object made according to the invention 
for the purposes of profit will be an infringe- 
ment, and to buy an article made according 
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to the patent would also be an infringe- 
ment. The true test in every case will be 
whether the acts complained of are calcu- 
lated substantially to interfere with the profits 
of the patentee.” 

(The italics in the last quotation are mine). 

This same principle has been recognized 
in the decisions of our Federal Courts in this 
country, some instances of which are the 
following: 

The learned and distinguished Judge 
Blodgett, in the case of Hoe et al. v. Knapp 
et al., 27 Fed. Rep. 204-212, says at page 
212, what is strictly applicable to the prin- 
ciple which I am contending for, as follows: 

“TI think, under a patent which gives a 
patentee a monopoly, he is bound either to 
use the patent himself or allow others to use 
it on reasonable or equitable terms, and as 
I refused an injunction on the motion before 
the hearing, I shall refuse an injunction in 
the interlocutory decree, and allow the 
defendants to continue to use the patent on 
their giving bond as they have heretofore.” 

In Kendall v. Winsor, 21 How. 322, in 
speaking of the policy of our law, the 
court says: 

“It is undeniably true that the limited 
and temporary monopoly granted to in- 
ventors was never designed for their exclu- 
sive profit or benefit; the benefit to the 
public or community at large was another 
and doubtless the primary object in grant- 
ing and securing that monopoly.” 

In Grant v. Raymond, 6 Peters 218, Chief 
Justice Marshall says: 

“The great object and intention of the 
act is to secure to the public the advantages 
to be derived from the discoveries of the 
individuals.” 

In the case of New York Paper Bag 
Co. v. Hollingsworth, 5 C. C. A. 490-497, 
Judge Putnam agreed with the majority of 
the court that the bill should be dismissed 
because infringement was not made out. 

“Tf the record in this case is to be opened, 
I agree with the conclusions of the majority 
of the court; but as the patentees have never 





made any use of their alleged invention, nor 
attempted to do so, nor permitted its use 
by others, nor given an explanation of the 
non-user or any reason for it, I doubt 
whether the case submitted is not one of 
mere legal right, and whether the com- 
plainant should not be left to its remedy at 
common law, if entitled to any relief at all.” 

The ‘‘ power” vested in the United States 
Courts under section 4921 of the Revised 
Statutes of the United States, to grant in- 
junctions in patent causes, is limited to 
granting such injunctions ‘‘according to the 
course and principles of Courts of Equity.” 

It would seem that in determining this 
‘‘power,” courts of equity should take into 
consideration the history and policy of the 
patent law. 

Judge Grosscup, in his dissenting opinion 
in the case of Fuller v. Berger, at p. 281 of 
120 Fed., recognizes this principle, in the 
following words: 

‘A patent is not a private contract, nor 
a transaction between private individuals, 
It is a contract between the patentee and 
the public; and to every suit brought to 
enforce the patent, the public is beneficially 
a party. How a patentee has used his con- 
tract right, and how he intends to use it in 
the future, is a matter not unconnected 
with the public’s interest in the litigation, 
and comes, therefore, to be a pertinent 
inquiry when an enforcement of his con- 
tract rights is asked for.” 

If laches in filing the bill be a good 
defense, why is it not a good defense in 
equity that the complainant, without good 
excuse, has not put the patented invention 
into use nor allowed others, under license 
from him, to put the invention into use? 

As Mr. Justice Brewer said, when circuit 
judge, in Baltimore & Ohio Tel. Co. v. Bell 
Tel. Co., 23 Fed. 539: 

“There is no peculiar sanctity hovering 
over or attaching to the ownership of a 
patent. It is simply a property right, to 
be protected as such.” 

St. Louis, Mo., June, 1907. 
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THE PUBLIC SERVICE 
NEW 


COMMISSIONS ACT OF 
YORK 


By Travis H. WuHitNeEy. 


F the Public Service Commissions Act, 

the most comprehensive constructive 
legislation of the first year of Governor 
Hughes’ administration, the president of 
the street railway system of Buffalo, who 
was the leader in an eleventh-hour attempt 
to create public sentiment against it, made 
this astonishing statement: 

“Never until now has it been proposed 
to say to any man that his business, his 
property or himself, shall be subject to the 
order of another without right to question 
or review in court the justice of such order. 
Man’s property, like man’s liberty, should 
be taken from him only by due process of 
law and not by arbitrary orders where his 
accuser sits as final judge.” 

Yet a careful examination of the measure 
discloses that it follows closely the Inter- 
state Commerce Act and is founded upon 
principles of public control and supervision 
that have been sustained by Federal and 
State courts, and that as to many important 
subjects is either a re-enactment of existing 
New York law or a reassignment of duties 
already imposed upon important state 
commissions. For example, the important 
functions as to new transit lines in New 
York City heretofore exercised by the 
Rapid Transit Commission are transferred 
to the Commission of the First District, and 
the Rapid Transit Act which defines these 
functions is not changed in the slightest 
extent. Furthermore, the provisions as to 
gas and electrical corporations are, with 
slight changes, those contained in the act 
of 1905 creating the State Gas and Elec- 
tricity Commission with jurisdiction over 
corporations supplying those public ser- 
vices. As a matter of fact, the measure is 
one that is calculated to restore in large 
Measure the proper relations between the 








public and the public service corporations, 
and, taken in connection with the Governor’s 
vetoes of the two-cents-a-mile and the 
three-brakemen bills, it indicates that the 
Commissions, the Governor’s appointees, 
will have quite as much regard for the 
rights of the corporations as for the rights 
of the public. 

The commissions and officers abolished 
and superseded are the State Railroad Com- 
mission, the State Gas Commission, the 
State Inspector of Gas Meters, and the 
Rapid Transit Commission. . 

The first Rapid Transit Commission was 
created in 1875 and reorganized in 18gr. 
This one, by an act of 1894, was superseded 
by a Commission for cities of over one mil- 
lion, composed of the mayor, comptroller, 
president of the Chamber of Commerce, and 
five others named in the act. Vacancies 
were to be filled by the remaining mem- 
bers. This Commission, in 1900, signed a 
contract for New York’s first subway, just 
twenty-five years after the first Commis- 
sion was created. Two years later a con- 
tract was signed for a subway to Brooklyn, 
but the most vexatious delays, unexpected 
and inexplicable to the public, have hindered 
the completion of all of this subway save 
the small section from City Hall to the 
Battery, which was finished in record time. 
It happens that this portion was needed as 
a part of the existing subway by the Bel- 
mont interests, who had the contract for 
construction and operation. The self-per- 
petuating feature of the act of 1894, the 
provisions that construction and operation 
must be let to the same contractor, and that 
franchises might be let in perpetuity, com- 
bined to create a public opinion determined 
upon a change in the law. Consequently, 
after three years of effort and in spite of 
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the most strenuous opposition by the Com- 
mission itself, the Legislature of 1905 was 
induced to pass amendments which allowed 
separation of contracts, cut down the pos- 
sible length of franchises, gave the local 
Board of Estimate authority to approve or 
reject the plans of the Commission, and 
provided that future vacancies should be 
filled by the mayor. It still remained a 
state commission with such broad jurisdic- 
tion that the moment that the population 
of Buffalo reached one million this Com- 
mission could have begun handling its 
transit franchises. The Public Service Act 
does no more, therefore, than substitute one 
state commission for another with this dif- 
ference, that the new commissioners must 
be residents of New York City. For some 
time one of the Rapid Transit Commis- 
sioners was a resident of Connecticut and 
another of New Jersey. The cry, there- 
fore, that the substitution of the Public 
Service Commission for the Rapid Transit 
Commission was a violation of the sacred 
principle of home rule seems somewhat 
absurd. 

‘Rightly or wrongly the public has become 
convinced that the Rapid Transit Com- 
mission is too subservient to the interests 
that control the present transit monopoly 
in New York City, and it has noted that its 
chairman is president of one of the great 
insurance companies that holds millions of 
dollars’ worth of bonds in public service 
corporations. The public has seen a sub- 
way given for seventy-five years to Belmont 
who on every difference that has arisen has 
rubbed the fur the wrong way. With 
immense profit in the construction and 
later in the operation, the subway has been 
consolidated with the elevated lines, and 
finally the public has seen a complete merg- 
ing of control of subway, elevated and sur- 
faceinto the Interborough-Metropolitan Com- 
pany with over one hundred million dollars 
of water injected. Meantime no energy has 
been displayed in construction of additional 
or independent lines by the Rapid Transit 





Commission. Brooklyn has watched with 
the greatest impatience the real estate 
development of New Jersey through the 
building of private tunnels from New 
Jersey under the Hudson River, and has 
not been dble to obtain for itself even a 
public subway nor any relief to the scanda- 
lous crushing at the Brooklyn Bridge which 
was overcrowded years and years ago, 
These and many other facts combined to 
create a condition of undeveloped transit 
within New York City that must be solved, 
and solved very rapidly. Yet the solu- 
tion seems to lie largely in the personnel of 
the Commission. The Public Service Com- 
missions Act, so far as authority for the 
future extension of transit in New York 
City is concerned, merely wipes out of 
office, as has been said, the Rapid Transit 
Commission and provides that the Public 
Service Commission of the First District, in 
addition to the powers and duties herein- 
after described, shall perform all the duties 
described in the Rapid Transit Act. The 
city will therefore obtain a new Commis- 
sion, appointed by Governor Hughes and 
pledged to action, in the place of a Commis- 
sion, most of whose members, if they were 
Supreme Court justices, would have been 
retired under the age limit. 

Another Commission abolished is the 
State Railroad Commission, formerly of 
three members, increased to five in 1905 in 
order to change the Republican factional 
control, never anything more than a politi- 
cal board, without the confidence of the 
public, and, even had it the will, without 
power to enforce its recommendations. 

The third Commission, Gas and Elec- 
tricity, was created in 1905 as a result of 
the Stevens legislative investigation of the 
lighting situation in New York City, the inves- 
tigation in which Governor Hughes became 
known to the public. Broader powers 
were granted than the Legislature had 
theretofore delegated, yet so slowly did the 
Commission act on the matter of fixing the 
price for gas that the Legislature of 1906 
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passed the eighty-cent law, and at the same 
time the Commission determined upon the 
same rate. The enforcement of the lower 
rate has been prevented by injunctions 
obtained from the Federal Courts, and the 
success of the companies, without a broad 
court review provision in the Gas Commis- 
sion law, indicates that the public service 
corporations will not lack a day in court 
upon any orders that may be issued by the 
Public Service Commissions. 

By the new act the state of New York 
is divided into two districts about equal in 
population; one containing the counties 
embraced within the City of New York, and 
the other, the remaining counties of the 
state. For each of these districts a com- 
mission of five members is created with 
five-year terms, at salaries of $15,000. 
Each commission is to appoint a counsel at 
$10,000, with power to appoint attorneys 
and counsellors and a secretary at $6,000, 
and such inspectors, experts and other 
employees as are necessary. An appro- 
priation of $150,000 for each district is made 
for the remaining seven months of the fiscal 
year created by the act. The commis- 
sioners are to be appointed by the Gov- 
ernor, by and with the consent of the Senate, 
but the consent of the Senate is not neces- 
sary for the removal of a commissioner. 
This provision was one of the most hotly 
contested provisions of the bill. At the 
present time practically all members of 
commissions and other state officers 
appointed by the Governor are removable 
only on charges before the Senate. In the 
opinion of Governor Hughes this was an 
entirely unnecessary and vicious limita- 
tion upon the executive power of the state, 
and his point of view was emphasized in 
the Kelsey case which came up for consid- 
eration in the Senate at the time of the 
greatest crisis on the utilities bill. The facts 
of this case are too familiar to repeat other 
than to say that Mr. Kelsey was an honest 
and conscientious superintendent of insur- 
ance, but believed to be totally lacking in 








the great initiative and ability required to 
put the Armstrong insurance law into 
effect, and because of this, Governor Hughes 
asked his removal by the Senate. That 
body, however, actuated largely by per- 
sonal and factional motives, voted not to 
remove. This action so solidified public 
opinion as to the wisdom of the Governor’s 
position that the Senate was forced to 
capitulate on the utilities bill and to sur- 
render the privilege of the power of re- 
moval, a concession that it was believed, in 
the beginning of the session, the Senate 
would never make. The provision as it 
now stands is that: 


“The governor may remove any com- 
missioner for inefficiency, neglect of duty or 
misconduct in office, giving to him a copy 
of the charges against him and an oppor- 
tunity of being publicly heard in person or 
by counsel in his own defence, upon not less 
than ten days’ notice.” 


If the Governor shall then remove such 
Commissioner he shall file with the Secretary 
of State a complete statement of all charges 
against the Commissioner and his findings 
thereon, together with a complete record 
of the proceedings. 

The Commissioners must be residents of 
the district for which they are appointed, 
and no person shall be eligible for appoint- 
ment or retain office either on the Commis- 
sion or under it who holds any official rela- 
tion to any common carrier, railroad or 
street railroad, gas or electrical corpora- 
tion subject to the provisions of the act or 
who holds stocks or bonds therein The 
Commissioners are furthermore prohibited 
from securing or recommending, directly or 
indirectly, appointment for anyone by any 
public service or common carrier, and these 
in turn are prohibited from offering to any 
Commissioner or employee of the Commis- 
sion any position or appointment or free or 
reduced transportation or any present or 
gift. 

Proceedings and records of the Commis- 
sioners are made public records, and they are 
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required to submit an annual report to the 
legislature containing copies of all orders 
issued, as well as information deemed of 
value to the legislature and to the people, 
together with abstracts of reports made by 
corporations subject to the act and accom- 
panied by recommendations as to such new 
legislation as it deems wise or necessary in 
the public interest. Furthermore, the Com- 
missioners are directed to give hearing and 
take testimony as to the advisability of 
any proposed change of law relating to 
common carriers or railroad or street rail- 
road corporations, if requested to do so by 
the Legislature or either Committee on 
Railroads, or by the Governor, and may 
conduct such a hearing when so requested 
by any person or corporation, and shall 
report its conclusions to those requesting 
the investigation. 

The act defines the meaning of various 
terms used, such as “railroad,” ‘‘street rail- 
road,”’ “street railroad corporation,” “rail- 
road corporation,’’ ‘‘ gas corporation, ”’ “‘ elec- 
trical corporation,”’ ‘‘ transportation of prop- 
erty or freight,’’ and ‘‘common carrier.” 
The term ‘‘common carrier’’ is defined as 
including ‘‘all railroad corporations, street 
railroad corporations, express companies, 
car companies, sleeping car companies, 
freight companies, freight line companies, 
and all persons and associations of persons, 
whether incorporated or not, operating such 
agencies for public use in the conveyance 
of persons or property within this State.” 
The term ‘‘transportation of property for 
freight’’ is defined as including ‘any service 
in connection with the receiving, delivery, 
elevation, transfer in transit, ventilation, 
refrigeration, icing, storage and handling of 
the property and freight transported.” 

The jurisdiction, supervision, powers and 
duties of the two Commissions are distri- 
buted as follows: 

Those of the first district (New York 
City) are to extend (1) to railroads and 
street railroads lying exclusively within 
that district, and to persons or corporations 
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owning, leasing, controlling or operating 
the same. 

(2) To street railroads any portion of 
whose lines lies within the district, to all 
transportation of persons or property there- 
on within the district, or from a point within 
either district to a point within the other 
district, and to persons or corporations own- 
ing, operating, controlling or leasing them, 
provided, however, that the Commission for 
the Second District shall have jurisdiction 
of such portion of the lines of such street 
railroads as lies within the second district, 
so far as concerns their construction, main- 
tenance, equipment, terminal facilities and 
local transportation facilities. 

(3) To such portion of the lines of any 
other railroad as lies within that district so 
far as concerns the maintenance, equip- 
ment, terminal facilities and local transpor- 
tation facilities to persons or property 
within the district. 

(4) To any common carrier operating or 
doing business exclusively within the dis- 
trict. 

(5) To the manufacture, sale and distri- 
bution of gas and electricity for light, heat 
and power, and to the persons or corpora- 
tions owning, leasing, operating or control- 
ling the same. 

(6) All the powers under the Rapid 
Transit Act. 

The Commission of the Second District is 
given all jurisdiction, supervision, powers 
and duties under the act, not specifically 
granted to the Public Service Commission of 
the First District, including the regulation 
and control of all transportation of persons 
or property and the instrumentalities con- 
nected with such transportation on any 
railroad other than a street railroad from a 
point within either district to a point within 
the other district. 

All salaries and expenses of the Commis- 
sion of the Second District are to be paid 
by the State, as are the salaries and expenses 
of the Commissioners of the First District 
and its counsel and secretary. All other 
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salaries and expenses of this Commission, 
however, are to be paid by the Board of 
Estimate of New York City upon requisi- 
tion by the Commission. In case the Board 
of Estimate fails to make any appropria- 
tion, the Commission may apply to the 
Appellate Division of the First Department 
to determine what amount should be appro- 
priated for the necessary purposes of the 
Commission, and the decision of the Appel- 
late Division thereon shall be final and 
conclusive. It is possible, however, for the 
city to be relieved from all of the expenses, 
for the act provides that the Commission 
may provide that such expenses are to be 
repaid with interest by the bidder at the 
public sale of rights or franchises under the 
Rapid Transit Act. 

This, therefore, does not place any addi- 
tional burden upon the City of New York. 
The Rapid Transit Commissioners, although 
not paid a salary, each year made applica- 
tion to the Appellate Division for an annual 
allowance which was imposed upon the 
city. The Public Services Act actually re- 
lieves the city from this expense, for the 
state assumes the salaries of the Commis- 
sioners, and the other expenses will be 
incurred only in the planning and develop- 
ment of subway routes which are proper 
local expenses, and can be repaid by the 
bidders. It may, therefore, happen, that 
although the city will receive great benefits 
from this new Commission, it will be actu- 
ally relieved from all of its expense. 

Powers of the Commissions. The Commis- 
sions are given general supervision of all 
common carriers, railroads, street railroads, 
railroad corporations and street railroad 
corporations, as before described, and power 
as well as the duty to examine and keep 
informed as to their general condition, capi- 
talization, franchises and the manner in 
which their lines, whether owned, leased, 
controlled or operated, are managed, con- 
ducted and operated, not only with respect 
to the adequacy, security and accommoda- 
tion afforded by their service, but also with 








respect to their compliance with all provi- 
sions of law, orders of the Commission, and 
charter requirements. In addition the Com- 
missions are given general supervision over 
persons and corporations having authority 
to lay down, erect or maintain wires, pipes, 
conduits, ducts or other fixtures in, over or 
under public streets and places for the pur- 
pose of furnishing or distributing gas or 
electricity for light, heat.or power, or main- 
taining underground conduits or ducts for 
electrical conductors. 

At first the Commissions were given ju- 
risdiction over pipe lines, but on the ground 
that the only ones in the state (in the 
western part and belonging to the Stan- 
dard Oil Company) were subject to the 
Interstate Commerce Act, they were finally 
omitted. Neither are telephone or telegraph 
companies included, but it is altogether 
probable that they will be brought under 
the operations of the act next year. 

The scope of investigations by the Com- 
mission is indicated by the provision that 
each Commission may of its own motion 
investigate or make inquiry, in a manner to 
be determined by it, as to any act or thing 
done or omitted to be done by any common 
carrier, and the Commission must make 
inquiry in regard to such matters or viola- 
tions of any provision of law or of an order 
of the Commission. In addition, complaints 
may be made by any person or corporation 
aggrieved, by petition or complaint in 
writing, and thereupon a copy thereof shall 
be forwarded to the person or corporation 
complained of, accompanied by an order 
requiring the matters complained of to be 
satisfied, or that the charges be answered 
in writing within a time to be specified by 
the Commission. If reparation for the 
injury be made or the violations cease and 
the Commission so notified before the time 
to answer, the Commission need take no 
further action upon the charges; otherwise 
the Commission shall investigate such charges 
and take such action within its powers as 
the facts justify, but every such action must 
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be finally determined by the Commission 
by an order either dismissing the complaint 
or directing the common carrier to satisfy 
the cause of the complaint. 

A majority of the Commission is made a 
quorum for any purpose, and an investiga- 
tion or hearing may be undertaken or held 
before any Commissioner and shall be deemed 
the action of the Commission, and any order 
made by him, when approved and con- 
firmed by the Commission, shall be deemed 
to be the order of the Commission. 

Investigations, inquiries, or hearings may 
be conducted by the Commission or a Com- 
missioner under rules adopted and pre- 
scribed by the Commission, and are not to 
be bound by the technical rules of evidence. 
Subpoenas may be issued by a Commis- 
sioner or by the secretary, and under a sub- 
poena duces tecum the production may be 
compelled of all books, articles, records, 
documents and papers of any person or cor- 
poration. Failure to obey a _ subpoena 
without reasonable cause, or a refusal with- 
out reasonable cause, to be sworn or exam- 
ined, or to answer a question, or to produce a 
book or papers when ordered so to do by 
the Commission or a Commissioner, or to 
subscribe and swear to a deposition, is made 
a misdemeanor to be prosecuted in any court 
of competent jurisdiction. If a person in 
attendance refuses, without reasonable cause, 
to be examined, or to answer any legal or 
pertinent question, or to produce a book or 
paper when ordered so to do by the Com- 
mission or a Commissioner, the Commission 
may apply to any justice of the Supreme 
Court upon proof by affidavit of the facts 
for an order returnable in not less than two 
or more than five days, directing such per- 
son to show cause before the justice who 
made the order, or any other justice, why he 
should not be committed to jail. Upon 
the return of such order the justice shall 
examine, under oath, such person, giving him 
an opportunity to be heard. If the justice 
shall determine that he has refused, without 
any reasonable cause or legal excuse, to be 





examined, or to answer a legal or pertinent 
question, or to produce a book or paper 
which he was ordered to bring, he may 
forthwith, by warrant, commit the offender 
to jail, to remain there until he submits to 
do the act or is discharged according to 
law. This detailed provision was inserted 
in the act for the reason that the Code pro- 
vision supposed to cover such procedure has 
recently been declared unconstitutional. 

Orders of the Commission. —The deter- 
minations of either Commission are to be 
exrressed in orders which shall take effect 
at a time therein specified, and continue in 
force for a period therein designated, unless 
earlier modified or abrogated by the Com- 
mission, or unless such order be unauthor- 
ized by the act or any other act to be in 
violation of a provision of the Constitu- 
tion of the state or of the United States. 
The orders of the Commission shall be served 
upon every person or corporation to be 
affected thereby, either by personal delivery 
of a certified copy thereof, or by mailing a 
certified copy. And it is made the duty of 
every person and corporation to notify the 
Commission forthwith, in writing, of the 
receipt of the certified copy of every order. 
Within a time specified in the order every 
person and corporation upon whom it is 
served must, if so required in the order, 
notify the Commission whether the terms 
of the order are accepted and will be 
obeyed. 

After an order has been made any party 
interested may apply for a rehearing, which 
may be granted if. the Commission deter- 
mines that sufficient reason therefor appears, 
but it must be finally determined within 
thirty days. An application for a rehear- 
ing shall not excuse a common carrier from 
complying with or obeying any order or any 
requirement of an order, or operate in any 
manner to stay or postpone the enforce- 
ment thereof, except as the Commission by 
order may direct. If the Commission after 
a rehearing determines that the original 
order or any part thereof is unjust and un- 
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‘warranted, it may abrogate or modify the 
same. An order abrogating or modifying 
the original order shall have the same force 
as an original order, but shall not affect any 
right or the enforcement of any right aris- 
ing from or by virtue of the original order. 

Court Proceedings and Preferences. — All 
actions and proceedings under the act or 
commenced or prosecuted by the order of 
the Commission, and all actions or proceed- 
ings to which either Commission or the state 
may be parties, and in which any question 
arises under the act or under the railroad 
law or under or concerning any order or 
action of the Commission, shall be preferred 
in the state courts over all other civil 
causes, except election causes, and shall be 
heard and determined in preference to all 
other pending civil business, except election 
cases, irrespective of position on the calen- 
dar, and the same preference shall be granted 
upon application of counsel to the Commis- 
sion, in any action or proceeding in which 
he may be allowed to intervene. 

Immunity of Witnesses. — No person shall 
be excused from testifying or producing 
any books or papers in any investigation 
or upon any hearing when ordered so to do 
by the Commission upon the ground that 
the testimony or evidence, or production of 
books or documents, may tend to incrimi- 
nate him or subject him to penalty or for- 
feiture, but no person shall be prosecuted, 
punished, or subjected to any penalty or 
forfeiture for or on account of any act, 
transaction, or anything concerning which 
he shall under oath have testified or pro- 
duced documentary evidence; provided, 
however, that no person so testifying shall 
be exempt from any prosecution or punish- 
ment for any perjury committed by him in 
his testimony. This provision, however, 
is not to be construed as in any manner 
giving immunity of any kind to any corpo- 
ration. 

Summary Proceedings. —Mandamus or 
injunction proceedings in the state courts 
may be begun by counsel for the Commis- 








sion whenever the Commission shall be of 
the opinion that a common carrier, railroad 
corporation or street railroad corporation is 
failing or omitting, or about to fail or omit, 
to do anything required by it by law or by 
order of the Commission, or is doing any- 
thing or about to do anything or about to 
permit anything to be done contrary to or 
in violation of law or of any order of the 
Commission. The proceeding is to be begun 
by a petition to the Supreme Court which 
shall thereupon specify a time not exceed- 
ing twenty days for service of a copy within 
which the corporation complained of must 
answer, and in case of default or after 
answer, the court shall immediately inquire 
into the facts and circumstances in such 
manner as the court shall° direct without 
other or formal pleadings and without 
respect to any technical requirement. The 
court may join upon application of counsel 
to the Commission such other persons or cor- 
porations as shall be deemed necessary or 
proper. Final judgment in such an action 
or proceeding shall either be a dismissal or 
an order that a writ of mandamus or injunc- 
tion or both issue. 

Power over Rates, etc. —When the Com- 
mission shall be of the opinion after a 
hearing upon a complaint that the rates, 
or that the regulations or practices of any 
common carrier affecting such rates, are 
unjust, unreasonable, unjustly discrimina- 
tory or unduly preferential, or in any wise 
in violation of any provision of law, the 
Commission shall determine the just and 
reasonable rates, fares and charges to be 
thereafter observed and in force as the 
maximum to be charged for the service to 
be performed, and shall fix the same by 
order to be served on all common carriers 
by whom such rates, fares or charges are 
thereafter to be observed; and whenever 
the Commission shall be of the opinion after 
a hearing, either upon its own motion or 
upon complaint, that the regulations, prac- 
tices, equipments, appliances or service are 
unjust, unreasonable, unsafe, improper or 
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inadequate, the Commission shall deter- 
mine the just, reasonable, safe, adequate 
and proper regulations, practices, equip- 
ments, appliances and service thereafter to 
be in force, to be observed and to be used 
in such transportation of persons, freight 
and property, and so fix and prescribe the 
same by order. 

The Commission is given specific power 
to require any two or more common carriers 
or railroad corporations whose lines, owned, 
operated, controlled or leased, form a con- 
tinuous line of transportation or could be 
made to do so by the construction and 
maintenance of switch connection, to estab- 
lish through routes and joint rates, fares 
and charges, and in case such through routes 
and joint rates are not established within 
the time specified, the Commission shall 
establish just and reasonable rates and 
charges for such through transportation, and 
declare the portion thereof to which each 
common carrier or railroad corporation 
affected thereby shall be entitled, and the 
manner in which the same shall be paid and 
secured. 

If repairs or improvements or changes in 
any tracks, switches, terminals or terminal 
facilities, motive power or any other prop- 
erty or device used by any common carrier 
or railroad corporation reasonable to be 
made or any additions should reasonably 
be made thereto, in order to promote the 
security or convenience of the public or 
employees, or in order to secure adequate 
service or facilities, the Commission shall, 
after a hearing, make and serve an order 
directing such repairs, improvements, 
changes or additions, and the corporations 
so affected are required to obey the order. 

The Commission is given power to order 
after a hearing, an increase in the number of 
trains or cars or motive power or change in 
the time schedule, or make any other suit- 
able order deemed reasonably necessary to 
accommodate the traffic. 

Untform Accounts. — Each Commission 
may establish a uniform system of accounts 








to be used by common carriers, and may 
prescribe the manner in which they shall be 
kept, which may include the accounts of the 
movement of traffic as well as the receipts 
and expenditures of moneys. The system 
of accounts to be established by the Com- 
mission shall conform as nearly as possible 
to those established by the Interstate Com- 
merce Commission. For the purpose of 
insuring the correct keeping of accounts in 
accordance with its orders, the Commission 
is given access to all accounts and books 
of the corporation, but any employee or 
agent of the Commission who divulges any 
fact or information which may come to his 
knowledge during an inspection or exami- 
nation, except in so far as he may be directed 
by the Commission or by a court or judge 
thereof, or authorized by law, shall be 
guilty of a misdemeanor. 

Control over Franchise. —In order to pre- 
vent the exploiting of so-called sleeping 
charters of which there are a considerable 
number in New York City, the act provides 
that without first having obtained the per- 
mission and approval of the proper commis- 
sion, no railroad corporation, street railroad 
corporation, or common carrier, shall begin 
construction of a railroad or street railroad 
or any extension for which a certificate of 
public convenience and necessity had not 
been obtained from the state board of rail- 
road commissioners, or where the corpora- 
tion had not become entitled by virtue of 
its compliance with the provisions of the 
railroad law to begin such construction; nor, 
except as so provided, shall any such cor- 
poration or common carrier exercise any 
franchise or right under any provision of the 
railroad law or of any other law not hereto- 
fore lawfully exercised without first having 
obtained the permission and approval of 
the proper commission. The permission 
and approval of the proper commission is to 
be made after due hearing and determina- 
tion that such construction or such exercise 
of a franchise or privilege is necessary or 
convenient for the public service. 
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Furthermore, the act specifically provides 
that no franchise or any right to or under 
any franchise to own or operate a railroad 
or street railroad shall be assigned, trans- 
ferred, or leased; nor shall any contract or 
agreement affecting any such franchise or 
right be valid or of any force or effect what- 
soever unless approved by the Commission. 
But the permission and approval of the 
Commission either to the exercise of a 
franchise or to the assignment, transfer, or 
lease of a franchise is not to be construed 
as reviving or validating any lapsed or 
invalid franchise, or enlarging or adding to 
the power and privileges contained in any 
grant of any franchise, or of the waiving 
of any forfeiture. 

The last provision was added in order to 
fit the case of the so-called Steinway tunnel 
now under construction, but which it is 
believed has forfeited its rights. The city 
has not been as prompt in preventing con- 
struction of this tunnel as some of those 
conversant with the facts believe it should 
have been, and it is hoped that the new 
commission will take the matter of this 
important franchise up promptly. The 
route covered by this tunnel is an ideal 
connection between Manhattan and Queen’s, 
but it should be built under proper public 
authority. 

The Commission is given power to make 
reasonable regulations for the furnishing 
and distribution of freight cars to shippers. 

Issue of Stocks, etc. —The provisions of 
the act as to stockholding, which are very 
important, were subjected to very consid- 
erable discussion. The act provides that 
no railroad corporation or street railroad 
corporation, domestic or foreign, shall here- 
after purchase or acquire, take or hold any 
part of the capital stock of any railroad 
corporation or street railroad corporation 
or other common carrier organized or exist- 
ing under or by virtue of the laws of the 
State of New York unless authorized so to 
do by the Commission. Furthermore, ex- 
cept where stock is transferred or held as 








collateral security (only with the consent 
of the Commission), no stock corporation of 
any description other than a railroad or 
street railroad corporation shall acquire or 
hold more than 1o per cent of the total 
capital stock issued by any railroad or 
street railroad corporation or other common 
carrier. But it is provided that this shall 
not be construed to prevent the holding of 
stock heretofore lawfully acquired. The 
act goes on to provide that every contract, 
assignment, transfer, or agreement of assign- 
ment of transfer of stock in violation of this 
provision shall be void, and no such transfer 
or assignment shall be made upon the books 
of any such corporation or shall be recog- 
nized as effected for any purpose. 

The provisions of the act as to the pur- 
pose for which stocks and bonds and other 
forms of indebtedness may be issued are 
equally important. It is provided that 
stocks, bonds, notes, or other evidence of 
indebtedness payable at periods of more 
than twelve months may be issued (1) when 
necessary for the acquisition of property, 
the construction, completion, extension, or 
improvement of its facilities, or for the 
improvement or maintenance of its service 
or for the discharge or lawful refunding of 
its obligations, and (2) when the Commis- 
sion has authorized such issue and the 
amount thereof, and stating that in its 
opinion the use of the capital to be so 
secured is reasonably required, and for the 
purpose of so determining, the Commission 
shall make such inquiry or investigation, 
hold such hearings and examine such wit- 
nesses, documents, etc., as it may deem of 
importance. Notes for proper  corpor- 
ate purposes and not in violation of 
any provision of this or any other act, pay- 
able at periods of not more than twelve 
months, may be issued by such corporations 
without the consent of the Commission, but 
no such notes shall in whole or in part, 
directly or indirectly, be refunded by any 
issue of stock or bonds or by any evidence 
of indebtedness running for more than twelve 
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months without the consent of the Commis- 
sion. An exception is made, however, to 
the power of the Commission by the provi- 
sion that the Commission shall have no 
power to authorize the capitalization of any 
franchise to be a corporation or of any 
franchise or the right to own or operate or 
enjoy any franchise whatsoever in excess 
of the amount, exclusive of any tax or 
annual charge actually paid to the state or 
a political sub-division thereof as the con- 
sideration for the grant of such franchise or 
right. Considerable objection was raised 
to this because the state recognizes the 
value of such franchises by taxing them. 
Nor shall the capital stock of the corpora- 
tion formed by the merger or consolidaton 
of two or more other corporations exceed 
the sum of the capital stock of the corpora- 
tion so consolidated, at the par value there- 
of, or such sum or additional sum actually 
paid in cash; nor shall any contract for con- 
solidation or lease be capitalized; nor shall 
any corporation issue any bonds against or 
as a lien upon any contract for consolida- 
tion or merger. 

Each commission is given power to inves- 
tigate freight rates on interstate traffic on 
railroads within the state, and when such are 
in its opinion excessive and discriminatory 
or in violation of the Interstate Commerce 
Law or of its orders or regulations, the 
Commission may apply to the Interstate 
Commerce Commission for relief or present 
to that Commission all the facts gathered 
by it. 

Each commission is directed to investi- 
gate the cause of all accidents on railroads 
or street railroads within its district which 
result in loss of life or injury to persons or 
property, and which, in its judgment, shall 
require investigation, and every common 
carrier, railroad, and street railroad is re- 
quired to give immediate notice of every 
accident to the Commission in such manner 
as it may direct. It is provided, however, 
that such notice shall not be admitted as 
evidence or used for any purpose against 





such corporation in any suit or action for 
damages growing out of any matter men- 
tioned in the notice. 


DuTIEs oF COMMON CARRIERS. 


The duties imposed upon those engaged 
in the transportation of passengers, freight, 
or property from one point to another 
within New York State are: 

1. That the service and facilities shall 
be safe and adequate and in all respects 
just and reasonable. 

2. That all charges for such service shall 
be just and reasonable and not more than 
allowed by law or by order of the Commis- 
sion, and every unjust and unreasonable 
charge made and demanded or in excess of 
that allowed by law or order is prohibited. 

3. That no common carrier shall directly 
or indirectly, by any special rate, rebate, or 
other device or method, obtain a greater or 
less compensation. from any person or cor- 
poration for any service than it charges or 
receives from any other person or corpora- 
tion for doing a like and contemporaneous 
service of a like kind of traffic under the 
same or substantially similar circumstances 
and conditions. 

4. That no undue or unreasonable pref- 
erence or advantage shall be given to any 
person or corporation or to any locality or 
to any particular description of traffic in 
any respect whatsoever or subject any par- 
ticular person or corporation or locality or 
any particular description of traffic to any 
prejudice or disdavantage in any respect 
whatsoever. 

5. (a) That upon application of any 
shipper tendering traffic for transportation, 
a railroad corporation shall construct, main- 
tain and operate upon reasonable terms 
sWitch connection with a lateral line of rail- 
road or private sidetrack. 

(b) That upon application of any shipper 
a railroad corporation shall provide upon 
its own property a side track and switch 
connection with its line of railroad, when- 
ever such is reasonably practicable, can be 
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put in with safety and the business therefor 
is sufficient to justify the same. 

The Commission may upon application 
and investigation order the installation of 
such connection fixing a reasonable com- 
pensation, and may order a discontinuance 
of such connection. 

6. That there be filed with the Commis- 
sion and be printed and open to public 
inspection schedules showing rates, fares 
and charges within the state, including joint 
rates. The schedules must include all clas- 
sifications and terminal, storing, icing and 
other charges and all privileges or facilities 
as well as rules or regulations that may 
affect the rates or the value of the service 
rendered. The form of the schedules is to 
conform as closely as possible to that re- 
quired by the Federal Commission under 
the Interstate Commerce Act. Changes 
may be made in the schedules so filed after 
thirty days’ notice to the Commission and 
publication for a like period, and indicating 
the proposed changes and the time when 
they will take effect. The Commission may, 
however, order changes in rates without 
requiring the thirty day notice and publi- 
cation. All carrier parties to a joint tariff 
agreement must file schedules or evidence 
of concurrence therein to schedules already 
filed. 

7. That no common carrier shall after 
Nov. 1, 1907, engage or participate in the 
transportation of passengers, freight or 
property between points within the state, 
until its schedules have been filed and pub- 
lished and no compensation shall be charged 
greater or less than that applicable and as 
specified in its schedules filed and in effect 
at the time, nor shall there be any refunds 
or privileges or facilities in the transporta- 
tion of passengers or property except such 
as are regularly and uniformly extended to 
all persons and corporations under like 
circumstances. 

8. That no common carrier shall give 
free transportation for persons or property 
except to certain classes of persons, con- 





forming closely to the provisions of the 
Federal Act on this subject. As to-mileage, 
excursion or commutation, passenger tickets 
or joint interchangeable mileage tickets with 
special privileges as to the amount of free 
baggage that may be carried, a common 
carrier before issuing such must file with 
the commission copies of the tariffs of rates, 
fares or charges on which they are to be 
based. Exchange of passenger transporta- 
tion for advertising space in newspapers at 
full rates is allowed, however. 

g. That no common carrier in any man- 
ner, shall assist gr permit any person or 
corporation to obtain any kind of transpor- 
tation at less than the rates then estab- 
lished and in force by false billing, classifi- 
cation, weight or weighing or false report of 
weight or by any other dévice or means. 
Furthermore, no person, corporation or its 
representative, who shall deliver freight or 
property for transportation, shall seek to 
obtain or obtain such transportation at less 
than the lawful rates by any false billing, 
classification, weight or weighing, false rep- 
resentation of the contents of a package or 
of weight or by any other device or means 
whether with or without the consent or 
connivance of the common carrier or any 
of its officers, agents or employees. 

10. That every common carrier shall file 
with the commission sworn copies of every 
contract, agreement or arrangement with 
any other common carrier relating in any 
way to the transportation of passengers, 
property or freight. 

11. That every common carrier must 
afford all reasonable proper and equal facili- 
ties between its lines and the lines of other 
common carriers for the interchange of 
traffic and no discrimination as to rates or 
facilities shall be made between carriers or 
between passengers or freight. The hand- 
ling and hauling of standard freight cars is 
required but the interchange of cars is not 
required except upon the terms and condi- 
tions directed by the Commission, but this 
is not to be construed as requiring a com- 
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mon carrier to permit or allow another to 
use its tracks or terminal facilities. 

12. That no common carrier shall charge 
more for the transportation of passengers 
or of a like kind of property under sub- 
stantially similar circumstances and condi- 
tions for a shorter than for a longer distance 
over the same line in the same direction. 
Upon application, the Commission may, 
however, authorize a common carrier to 
charge less for longer than for shorter dis- 
tances in special cases, but the order must 
specify and prescribe the extent to which 
the common carrier is relieved from this 
prohibition. 

13. That every common carrier engaged 
in the transportation of freight shall upon 
reasonable notice furnish to all persons and 
corporations applying and offering freight 
for transportation sufficient and suitable 
cars. Moreover, every railroad and street 
railroad corporation is required to have 
sufficient cars and motive power to meet all 
requirements for the transportation of pas- 
sengers and property which may reason- 
ably be anticipated unless relieved there- 
from by order of the Commission. In case 
at any particular time there are not suffi- 
cient cars to meet all requirements, all cars 
available shall be distributed among the 
several applicants without discrimination 
between shippers, localities or competitive 
or non-competitive points, but preference 
may always be given to the shipment of 
livestock or perishable property. 

In addition, the Commission is given 
power to make reasonable regulations for 
the furnishing and distribution of freight 
cars to shippers, for the switching, loading 
and unloading thereof, for demurrage charges 
and for the weighing of cars and freight. 

14. That every common carrier, railroad 
and street railroad corporation shall upon 
demand issue either a. receipt or bill of 
lading for all property delivered to it for 
transportation. No contract, stipulation or 
clause therein shall exempt or be held to 
exempt any such corporation from any 





liability for loss or injury caused by it to 
freight or property from the time of its 
delivery for transportation until it shall 
have been received at its destination and 
a reasonable time has elapsed after notice 
to permit its removal. 

15. Apenalty of $5000 for each offense or 
each day’s continuance is imposed for viola- 
tion of the provisions of the act or orders of 
the commissioners by a common carrier. 
Moreover, every officer and agent of any 
such common carrier or corporation who 
shall violate or who procures, aids or abets 
any violation by any such common carrier 
or corporation or any provision of the act 
or of an order of the Commission shall be 
guilty of a misdemeanor. . 

16. That no common carrier or railroad 
corporation shall enter into any combina- 
tion, contract or understanding, written or 
oral, to prevent by any arrangement or under- 
standing or by any other means or device 
by which the carriage of freight and prop- 
erty shall be prevented from being continu- 
ous from the place of shipment to the place 
of destination, and no breakage of bulk, 
stoppage or interruption of carriage made 
by any common carrier shall prevent the 
carriage of such property from being treated 
as one continuous carriage; nor shall any 
breakage of bulk, stoppage or interruption 
of carriage be made or permitted by any 
common carrier except to be done in good 
faith for a necessary purpose without inten- 
tion to avoid or unnecessarily interrupt or 
delay a continuous carriage, or to evade 
any of the provisions of law or order of the 
Commission. 

17. Asmaller penalty,is imposed for viola- 
tion by other corporations than carriers. 
Every person, who, either individually or 
acting as an officer or agent of such a cor- 
poration, shall violate any provision of the 
law or an order shall be guilty of a mis- 
demeanor. 

The act specifically provides that as to 
forfeiture and penalty, the act of any direc- 
tor, officer or other person acting for or 
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employed by any common carrier, railroad 
or street railroad corporation, acting within 
the scope of his official duties or employ- 
ment shall be in every case and be deemed 
to be the act of such corporation. 

Action for Penalties. —Such penalties or 
forfeitures are to be recovered in an action 
to be brought in the name of the people 
by the counsel to the Commission, and all 
penalties and forfeitures incurred to the 
time of the commencing of the action may 
be sued for and recovered therein, and the 
commencement of an action to recover a 
penalty or forfeiture shall’ not be a waiver 
of the right to recover any other penalty or 
forfeiture, which is a provision added to 
the law to overcome the effect of a much 
criticized decision of the Court of Appeal. 

At the last moment a provision was added 
to the law providing that if the defendant 
in such an action shall prove that during 
any portion of the time for which it is 
sought to recover a penalty or forfeiture 
for a violation of an order, it was actually 
and in good faith prosecuting an action or 
proceeding to set aside the order of the 
Commission, the court shall remit the 
penalties or forfeitures incurred during the 
pendency of such action or proceeding. 

Liability for loss or damage caused by 
violations of the act or of orders is imposed 
and for loss or injury to property caused by 
delay in transit due to negligence and in 
any action to recover for such damages the 
burden of proof shall be upon the defendant 
to show that the delay was not due to negli- 
gence. Every common carrier and railroad 
corporation shall be liable for loss, damage 





and injury to property carried as baggage 
up to the full value and regardless of its 
character. But the value in excess of $150 
shall be stated upon delivery and a written 
receipt stating the value shall be issued by 
the carrier who may make a reasonable 
charge for the assumption of such liability 
in excess of $150 and for the carriage of 
baggage exceeding one hundred and fifty 
pounds in weight upon a single ticket. 

Gas and Electricity. — As has been stated 
before, the provisions relating to gas and 
electricity are substantially the same as 
those contained in the Gas Commission 
Law of 1905. It is therefore sufficient at 
this time to point out that the supervision 
of such public services as well as the con- 
trol over rates are substantially the same 
as those over transportation services which 
have already been enumerated. The same 
care is to be exercised over issues of stocks 
and bonds and other forms of indebtedness 
and the approval of incorporation and 
franchises and of the transfer of franchises. 
In this connection it is interesting to note 
that no municipality can build, maintain 
and operate for other than municipal pur- 
poses any gas or electric works for lighting 
purposes without a certificate of authority 
from the Commission. There is a provi- 
sion that if it is alleged and established in 
an action brought by the company for the 
collection of any charge for gas or electricity 
that the price demanded is in excess of that 
fixed by the Commission or by statute in a 
municipality wherein the action arises, no 
recovery shall be had. 

ALBANY, N. Y., June, 1907. 
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STRAIGHT THINKING. 


At the recent dinner of the Boston Bar 
Association, Bishop William Lawrence, who 
was present as the guest of the Association, 
defined in a striking way one of the most 
insidious errors of modern business life as a 
“failure to think straight.’’ As an_ illus- 
tration of a pervading fault he referred par- 
ticularly to the failure of officers of corpora- 
tions to realize their legal and moral duties 
to the intangible organizations they rep- 
resent. It has often been noted in recent 
essays that the modern method of conduct- 
ing business is through a legal instrument 
originally not designed for that purpose, and 
which has only slowly been adapted by our 
laws to the uses to which it has been put 
by the business men who have found it a 
flexible and efficient means of conducting 
semi-speculative enterprises upon credit, 
Though no thoughtful person to-day would 
for a moment suggest that. our great enter- 
prises can hereafter be conducted in any other 
form, events are constantly demonstrating 
the necessity of the development of the law 
to meet these new conditions. Bishop Law- 
rence insists that still more we need a clear 
conception of legal and moral relations. It 
is not only the startling instances in the 
management of our great corporations that 
show the need of straight thinking in this 
regard, for it is a common experience of 
lawyers, who deal with the affairs of insol- 
vent corporations which have been conduct- 
ing business upon a small scale, to discover 
that there has been an utter failure on the 
part of the officers, otherwise respectable, 
to appreciate the obligations imposed upon 
them by their acceptance of office. The vast 
number of small enterprises now conducted 
through the means of corporations, requires the 
education of business men, inexperienced in 





corporate management, to a comprehension 
not only of their moral obligations which, if 
conscientiously observed, would always suffice 
to keep them from violation of fiduciary obli- 
gations, but to impress upon them the fact 
that there are already legal principles suffi- 
cient to enforce the strictest integrity, and 
to impress upon a solvent director serious 
liabilities for misconduct. The moral bond 
of agency and trust, though we are all prone 
to forget it, exists not only in theory but in 
fact in the promotion and management of 
corporations to do business with other people’s 
money. 


COSTLY LEGISLATION IN ENGLAND 


American lawyers will be interested in the 
comments made by The Daily Telegraph 
(London) of June 4 on a number of protracted 
trials which have taken place in England 
during the past few years. Some com- 
parison can thus be made between the English 
and the American procedure, and more 
particularly in the cost of legislation in the 
two countries. This is striking when it is 
remembered that in England counsel cannot 
take cases upon a contingent fee, but must be 
paid the sum marked upon their briefs at the 
time they are delivered, together with the 
subsequent daily ‘‘ refreshers.’”’ Thus each 
of the leading “ silks,’ or King’s Counsel, in 
the case referred to (Bryce v. Bryce and Pape) 
were paid 150 guineas when the briefs were 
delivered. This sum served only for the first 
day of the trial. For each subsequent day 
each counsel received a refresher of 100 guineas. 
Putting it into American currency the “ silks ”’ 
each received $750 on the brief and $8,000 in 
refreshers. Each King’s Counsel must have a 
junior whose fee depends upon that of his 
leader, and is, roughly speaking, two-thirds of 
it. Thus, each junior received 100 guineas on 
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his brief and 66 guineas refresher, his total 
fees for the sixteen days of the trial being 
roughly $5,750. Both sets of counsel get 
these fees in cash whether they win or lose 
their client’s case. Furthermore in England 
the costs generally follow the event, that is the 
unsuccessful party pays his adversary’s costs, 
although the trial judge has a discretion 
in saying who shall pay them. In Bryce v. 
Bryce and Pape, the unsuccessful petitioner 
for divorce has had to pay his own and his 
wife’s costs and a part of the co-respondent’s, 
the latter being required to pay all costs which 
were occasioned by his unsuccessful plea of 
connivance, which he was compelled to with- 
draw. 

For costliness and prolonged hearing the 
divorce suit Bryce v. Bryce and Pape, con- 
cluded yesterday before Mr. Justice Bargrave 
Deane, will long be remembered. From begin- 
ning to end the case occupied sixteen days. 
There were engaged in it four King’s Counsel 
and three juniors, and as the briefs of the three 
leading “‘ silks ’’ were marked 150 guineas, and 
there was added a t1oo-guinea refresher each 
day on each brief, the earnings of this trio of 
eminent lawyers alone amounted to £5,250. 
To that has to be added the smaller fees of the 
juniors, the cost of consultations, and of the 
preparation of the case by expensive solicitors 
exercising a free hand, and _ court fees. 
Roughly, it may be computed that such a case 
absorbs very little short of £1,000 a day. 
The Bryce case involved some very long 
speechmaking, and put the respondent in 
particular through a most severe ordeal, for 
she was in the witness box for three days, 
and answered 2,300 questions. Mr. Duke, 
K. C., the petitioner’s counsel, took five or 
six hours to open his case, and four hours for his 
closing speech. Mr. Isaacs, K. C., for the 
respondent, spoke for five hours—a whole 
day — in addressing the jury at the close of 
his case. Sir Edward Carson’s final speech 
occupied two hours; and the same time was 
absorbed by the judge in his summing up. 

The case, therefore, stands high in the list of 
prolonged trials which have occupied the 
divorce court in recent years. The Kirk v. 
Kirk suit, heard a few months ago, lasted ten 
days, and was then abruptly stopped, and the 
Pollard v. Pollard case, when it came up on the 








intervention proceedings instituted by the 
King’s Proctor, with the result that a decree 
nisi was rescinded and a judicial separation 
granted, occupied eleven days. Even the 
famous and costly Hartopp v. Hartopp and 
Cowley case is eclipsed by Bryce v. Bryce and 
Pape, for it lasted only thirteen days. In that 
petition half a dozen King’s Counsel and seven 
juniors were engaged. For a case giving a 
clear lead we have to go back to the Colin 
Campbell suit of 1886, when eight “ silks” 
and six “ stuffs ’’ were kept busy in court for 
eighteen days. 

Both the Chancery and the King’s Bench 
Divisions have also dealt with cases celebrated 
for their lengthy hearing. In 1900 thirteen 
days were taken up with the action brought 
by the Taff Vale Railway Company against 
the Amalgamated Society of Railway Ser- 
vants, which resulted in a verdict for the 
plaintiffs for £23,000. The gredt London and 
Globe Finance Corporation case was also very 
prolonged, and almost unique in the numter 
of counsel engaged, there being in all twerty- 
three, including eleven King’s Counsel. The 
patent case, J. and P. Coats v. Crosland, took 
fourteen days and occupied sixteen counsel, 
of whom rine were “ silks ’’; and Chang Yen 
Mao v. Moreing, heard by Mr. Justice Joyce 
in 1905, occupied sixteen days, and subse- 
quently four days on appeal. Some will also 
recall the historic Epping Forest case of 
1874, which turned on a question of common 
rights. That matter employed twenty-one 
lawyers for twenty days. 

All these, however, sink into insignificance 
before such criminal cases as the Thaw trial, 
which lasted almost continuously for ten 
weeks, of which two weeks were absorbed in 
the swearing of the jury. Neither the old 
nor the new hemisphere has had anything for 
several generations like the action instituted 
on the Continent in 1210 by the Count of 
Nevere against the town of Neuzly, which did 
not terminate until 1848; or like the litigation 
which arose in Campan v. Quatre Vezlan 
d’Ane in 1254, and is said to be still in the 
courts. 


THE CORPORATION MILLS 


Incorporators of companies will be inter- 
ested to know that the legislatures of two of 
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the states most frequently resorted to for this 
purpose have materially altered during the 
last session the annual franchise tax on cor- 
porations. Maine considerably increases the 
annual tax on corporations having a capital 
of $200,000 or more. The incorporation fee, 
however, remains the same. Delaware, on the 
other hand, reduces the incorporation fee and 
beginning with 1908 decreases the annual tax 
on corporations having a capital of $25,000 
or over. The decrease on the rate is progres- 
sive with the size of the capital so that it is 
now much less than the tax in Maine. There 
is also a provision fora discount to corporations 
not actively engaged in business which will 
loubtless prove attractive to a certain class 
of companies. In the competition of states 
for revenue from this source under our 
present absurdly artificial system of incor- 
poration these new rates will doubtless 
cause a migration of our intangible legal 
entities to the milder climate of Delaware. 


CRIMINAL LAW REFORM 

In reply to a recent editorial in the Nation 
upon criminal iaw reform Mr. Herbert L. 
Baker of Detroit has written a letter to that 
journal commenting with keen insight upon 
the causes of anachronisms in the law from 
which we quote the following: 

‘The commercialism which now pervades 
American society at large pervades also the 
legal profession, and largely determines its 
character. American lawyers may be roughly 
divided into two classes, one of which is 
struggling for wealth and the other of which 
is struggling for existence; and each class is so 





absorbed as to have little time and no in-— 
clination for the cultivation of legal science or 
plans for social betterment. 

‘‘ From the very nature of its calling the legal 
profession is intensely conservative. Its pri- 
mary function is to administer rather than to 
make the laws — to deal with the law as it is, 
rather than as it ought to be — leaving it to 
the lawmaker to determine the latter. More- 
over, it realizes more vividly than any other 
class that changes are always dangerous, 
because the entire framework of society is 
supported by an intricate network of laws 
which are so intimately interwoven that any 
radical change is likely to work harm rather 
than good. In all progressive countries the 
law must be constantly changing, because 
conditions are constantly changing. These 
changes would naturally be made by legisla- 
tion, but in common-law countries like our 
own they are made for the most part indirectly 
by judicial decisions. Through long and 
devoted adherence to this method of adjusting 
laws to social needs we have strengthened and 
confirmed the habit of its use, and at the same 
time caused the legislative method to be 
neglected. 

“The situation may be briefly summed up 
by saying that in some of its essential fea- 
tures our system of trial by jury has become 
an anachronism, and that the work of revising 
it to meet changed conditions without destroy- 
ing it, is one of the most important and difficult 
problems that we now have to face. It re- 
quires the codperation not’ only of lawyers, 
but of intelligent and public-spirited citizens of 
all classes.” 
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CURRENT LEGAL LITERATURE 





This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review. 





Conducted by WiiirAmM C. Gray, of Fall River, Mass. 





Echoes of Secretary Root’s speech about the power of the national government are ringing 


through the legal magazines. 


Articles on constitutional law are noted this month in unusual 
number, and several of them are of unusual merit. 


It seems fair to say that the tendency 


is toward the recognition of the force of the secretary’s contentions, even if the writers 


regard them as more inevitable than desirable. 
taking contingent fees where clients are poor, appearing in the 


A spirited defense of the practice of 
Yale Law Journal, presents 


a different view than usually finds expression in the magazines. The articles of Professor 
Brannan and Messrs. Cunningham and Warren in the Harvard Law Revicw are clear dis- 
cussions of law points of importance to a practicing lawyer. 





ADMINISTRATIVE LAW. ‘“ To What Ex- 
tent have Rules and Regulations of the Fed- 
eral Departments the Force of Law?” by 
Morris M. Cohn, in the May-June American 
Law Review (V. xli, p. 343), summarizes the 
subject in the following manner: 

‘The executive department of the federal 
government, through the President and the 
heads of departments, has an inherent right 
to issue regulations bearing upon matters com- 
mitted to it by the Constitution; but the 
extent of this power has not been defined. It 
has been said that this exercise of power cannot 
conflict with acts of Congress; which means 
that where Congress are acting within their 
constitutional powers, their acts will prevail. 
Subordinates, and persons who invoke the 
benefits of such regulations, so promulgated 
within constitutional limits, cannot question 
them. And where the action is that of the 
President, through the head of the proper 
department, in relation to a political matter 
committed to him by the Constitution, it will 
be binding upon all. But it does not follow 
that every officer, in every branch of the 
government, is under the exclusive direction of 
the President. And the right to promulgate 
rules and regulations, to have the force of 
laws, is not conceded to others than heads of 
departments, where an act of Congress does 
not so provide. Where the regulation of the 
head of a department, or approved by the 
head of a department, is under an act of Con- 
gress, it cannot conflict therewith, nor add 
anything thereto by creating new offenses, nor 





additional civil liability nor additional con- 
ditions not mentioned therein. But regula- 
tions have been sustained where they were in 
aid of the acts under which they were issued. 
However, where Congress indicated by an 
act passed to cover omissions in a previous 
act that there was no intention on their part 
to leave the matter to the regulation of the 
commissioner of internal revenue, even though 
they had conferred power upon him in general 
terms to create regulations upon the subject, 
the courts will not enforce such regulations 
when they concern manufacturers and deal- 
ers, so as to impose penalties denounced by 
act of Congress for failure to observe the law. 
Nevertheless, general provisions in an act of 
Congress will sometimes justify a regulation 
which has the traditions of the department 
and of legislation, and the inherent power of 
the head of a department, to sustain it. The 
courts take judicial notice of those rules and 
regulations of the departments that have the 
force and effect of laws.” 

BANKRUPTCY. ‘‘ The Law and Practice 
of Bankruptcy under the New York Bank- 
ruptcy Act of 1898,’’ by William Miller Collier, 
6th edition by Frank B. Gilbert, Matthew 
Bender & Co., Albany, 1907. 

The rapid accumulation of decisions upon 
this important subject makes necessary fre- 
quent renewal of treatises which endeavor to 
be exhaustive. Six hundred cases have been 
decided in the two years since the 5th edition 
was published and many of these settled 
questions of importance. This has required 
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some modifications of the text of the former 
editions, but in general the treatment of the 
subject adopted in the former editions is con- 
tinued, and the new decisions added in the 
notes. In addition to the general index each 
chapter begins with a synopsis for conven- 
ience of reference. The arrangement of the 
book follows the order of the sections of the 


statute in the form of commentaries. Al- 
though this somewhat hinders a discussion 
based upon the broadest principles and 


requires some repetition and cross reference, 
the arrangement is doubtless most convenient 
for the purposes of the practitioner. 

BANKRUPTCY (Separate Estates of Part- 
ners). ‘‘ The Separate Estate of Non-Bank- 
rupt Partners in the Bankruptcy of a Part- 
nership Under the Bankrupt Act of 1898,” by 
J. D. Brannan, June Harvard Law Review 
(V. xx, p. 589). .‘‘ Assuming the firm to be 
an entity under the Bankrupt Act”’ this 
article considers ‘‘ the question of the treat- 
ment of the firm and individual estates where 
the firm alone has been made a bankrupt.” 
Space forbids analysis of this suggestive and 
valuable article. 

BIOGRAPHY. ‘ John H. Fulton,” by Rob- 
ert C. Jackson, June Virginia Law Register (V. 
Xili, p. 89). 

BIOGRAPHY. ‘Christopher Columbus 
Langdell,’’ by William Schofield, May Amert- 
can Law Register (V.lv, p. 273). 

BIOGRAPHY. ‘ Frederick William Mait- 
land,” by D. P. Heatley, April Juridical 
Review (V. xix, p. 1). 

BIOGRAPHY. ‘“ The Centenary of Samuel 
Warren ”’ (author of the famous legal novel, 
““Ten Thousand a Year’’) by Lewis Melville, 
the June Bookman (V. xxv, p. 412). 

BIOGRAPHY. “ Judge Jacob W. Wilkin,” 
by Isaac N. Phillips and Orrin N. Carter, 
June Illinois Law Review (V. ii, pp. 67, 77). 

BOYCOTTS. ‘Evolution of the Law 
Relating to Boycotts,’”’ by Robert L. McWil- 
liams, in the May-June American Law Review 
(V. xli, p. 336), after examining the cases, 
which, as is usual, are not all in agreement, 
sums up briefly as follows: 

‘“t. The rights connected with business 
being only relative, any damage done by one 
or more persons to the business of another 
by the use of the boycott, for the purpose of 


benefiting the person or persons inflicting the 
loss, and effected by means that are not un- 
lawful per se should not be held actionable. 
2. But the justification which exists when the 
boycott is effectuated under the circumstances 
stated, disappears when unlawful means are 
employed, and a cause of action thereupon 
accrues to the person suffering the loss. 3. 
Where no legitimate interest is being sub- 
served, but the boycotters are inspired pri- 
marily by malice or a desire to injure the 
complainant, a cause of action also accrues 


regardless of the nature of the means 
employed.” : 
CIVIL CODES (Brazil). ‘‘ Le Projet de 


Code Civil Du Brésil et Le Droit Interna- 
tional Privé,’”’ by Solidonio Leite, Revue de 
Droit International Privé (V. iti, p. 377). A 
short analysis of Brazil’s proposed civil code, 
on which a commission has been working for 
several years, with verbatim quotation of the 
systemization of the conflict of laws. 

*“ COMMERCIAL LAW,” condensed and 
tabulated by Adolph M. Schwartz. <A hand- 
book for those interested in credits and collec- 
tions. Privately printed, New York, N. Y. 

CONFLICT OF LAWS. “ Suits by Foreign 
Corporations,’ by Raymond D. Thurber, 
Bench and Bar (V. ix, p. 54). 

CONFLICT OF LAWS (Renvoi). 
orie du Renvoi en Droit International Privé,’ 
by A. Lainé, Revue de Droit International 
Privé (V. iii, p. 313). Continuing a discus- 
sion of the renvoi theory, to be still further 
developed. 

CONSTITUTIONAL LAW. ‘“‘ Truck Acts,’ 
‘Scrip Laws,’ and ‘ Pluck-me-Stores,’”’ by O. H. 
Myrick, Central Law Journal (V. Ixiv, p. 387). 

CONSTITUTIONAL LAW. ‘The Courts 
and the Railroad Question,’”’ by M. C. Freerks, 
Central Law Journal (V. Ixiv, p. 647). 

CONSTITUTIONAL LAW (Due Process). 
‘* Due Process of Law,’”’ by Hannis Taylor, in 
the May-June American Law Review (V. xli, 
p. 354). A résumé of the United States 
Supreme Court decisions on the subject, con- 
cluding with the prophecy that “in the 
important contests now arising under state 
laws designed to assert state control, in a 
more extreme form than ever before, over 
railroad corporations, the due process of law 
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clause is destined to be the dominating factor.”’ 
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CONSTITUTIONAL LAW (Executive Power 
Over Legislature). James D. Barnett con- 
cludes in the May-June American Law Re- 
view (V. xli, p. 384), his article on ‘“‘ The 
Executive Control of the Legislature,” begun 
in the preceding number. 

CONSTITUTIONAL LAW (Federal Labor 
Legislation). The right of a state to regulate 
the employment of children is settled, the 
foundation for the right being found to lie in 
the conception of the child as a future citizen 
in whose welfare the state is concerned. 
“The Beveridge Child Labor Bill and The 
United States as Parens Patriz,’’ by Andrew 
A. Bruce, in the June Michigan Law Review 
(V. v, p. 625), says “the question now re- 
mains as to how far the Federal government 
may .itself assume the position of parens 
patrie and itself take measures for the protec- 
tion of the children of the nation.’”’ The 
Beveridge bill sought to forbid the transpor- 
tation of the products of child labor over 
interstate lines. Senator Beveridge took the 
position in his argument before the Senate 
that the power of Congress over interstate 
commerce was supreme. Mr. Bruce considers 
this position untenable, disagrees with the 
senator in his view of the result of the ‘‘ Lot- 
teries Case,’ and declares the other state- 
ments of the courts relied on by him to be 
dicta inapplicable to the facts now in’ ques- 
tion. 

‘““There is another theory, however, on 
which Congress perhaps may act in the 
matter, and that is the theory that the citizen 
of a State is also a citizen of the United States; 
that the United States has the right to protect 
its own citizens; that it, as well as the State, 
is parens patria. 

“This is no doubt a new governmental 
theory in the United States, or at any, rate a 
theory which has not been judicially promul- 
tated. Since the Civil War, however, and the 
adoption of the Fourteenth Amendment, it 
has had much in its support. Every person 
born or naturalized within the United States 
and subject to the jurisdiction thereof is a 
citizen of the United States as well as of the 
State in which he resides. The whole is no 


greater than the sum of its parts, and the 
strength of a nation certainly depends upon 
the strength and intelligence and morality of 





its individual citizens. .. . De Tocqueville, 
in the middle of the last century, asserted 
that there was practically no national power 
in America and that an attempt to enforce a 
compulsory conscription would result in a 
dissolution of the Union. The Civil War, 
however, and the almost uniform acquiescence 
in the practice of drafting soldiers therein 
pursued, have totally disproved the assertion. 
The struggle also taught, as no other lesson 
could have taught, the absolute dependence 
of the nation upon the virility and morality 
of its citizenship. No one during that struggle 
would have doubted the power of Congress to 
punish those who should cut off their fingers 
or in other ways render themselves unfit for 
military service and thus seek to escape the , 
drafts. . . . Can anyone deny that the em- 
ployment of child labor has been a potent fac- 
tor in the physical deterioration of the British 
people, and is not only now rapidly becoming 
but has always been a potent factor in the 
deterioration of the American? 

‘* Congress then, it would seem, should act in 
the matter directly, though perhaps punish 
indirectly. It should take the broad position 
that the protection of the health and of the 
lives and of the morals of its citizens is as 
much a matter of national concern as the pro- 
tection of the currency or of the flag... . It 
should directly prohibit the employment of 
child labor and establish, as far as possible, a 
uniform rule in relation thereto —a rule, how- 
ever, which should adapt itself to climatic and 
other conditions. It should punish violations 
of this rule in part by denying the right of 
interstate commerce to those who have vio- 
lated it. Whether we are so far a nation 
that this may be done, is for the courts to 
decide. The direct attack is certainly just as 
constitutional and defensible as the indirect. 
In fact, the indirect method suggested by 
Senator Beveridge can alone be justified on 
this theory of national citizenship and on the 
assumption that the direct attack could be 
made. It stretches the Constitution just as 
far as would the direct attack itself. It is 
dangerous because it is covert, because if we 
once establish the precedent and grant to 
Congress the unlimited right to destroy com- 
merce, not as a punishment for crime, or be- 
cause the thing transported is injurious. but 
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because it enters into competition with other 
articles, or its method of manufacture is not 
approved by the majority in Congress, we place 
in the hands of the national legislature a 
power which may prove absolutely subver- 
sive of individual liberty and of that freedom 
of commerce which the Constitution was, 
above all other things, created to  pre- 


_ serve.” 


CONSTITUTIONAL LAW (Federal Labor 


Legislation). ‘‘ The Constitutionality of Fed- 


eral Legislation Concerning Employer and 
Employee Engaged in Interstate and Foreign 
Commerce,” by Carl Wisner, in the June 
Michigan Law Review (V. v, p. 639), is a dis- 
cussion of the power of Congress to legislate 
concerning employer and employee in inter- 
state commerce, recently questioned in_ sev- 
eral important cases, wherein the issue was: 

‘Does the regulation of the relation of 
employer and employee, determining rules of 
liability in case of accidents, limiting the 
right to contract, and imposing the perform- 
ance of duties on those assuming the relation, 
constitute a proper regulation of commerce by 
Congress within the meaning of the commerce 
clause? ”’ 

As a result of its historical development 
Mr. Wisner discusses the subject in the fol- 
lowing four general divisions. 

‘“ (1) Legislation by Congress affecting em- 
ployer and employee engaged in transporta- 
tion by water;' (2) Legislation by Congress 
affecting employer and employee engaged in 
railroad transportation; (3) Legislation by 
Congress regulating hours of labor and (4) 
Legislation by Congress securing the right of 
the employee to belong to Labor Unions.” 

A valuable review of the legislation and the 
cases leads the author to the conclusion that 
the statutes questioned ‘‘ must be regarded as 
a part of the general system of commercial 
regulations adopted by Congress for the bene- 
fit of the general public, the protection of the 
shipper, the traveling public, and of employees 
engaged in a difficult and hazardous occupa- 
tion, whether they relate to employees engaged 
in transportation by water, or by railroad,” 
and that they are valid. 

‘““ By viewing the legislation discussed as a 
whole, it becomes apparent that no great or 
sweeping changes in the law have taken place. 





Constitutional principles do not change, but 
new conditions call for new applications of 
well-known and long tried rules.” 
CONSTITUTIONAL LAW (History and the 
Future). ‘‘ A Written Constitution in Some 
of Its Historical Aspects,” by Andrew C. 
McLaughlin, June Michigan Law Review (V. 
v, p. 605). This address, delivered at the 
celebration of the fiftieth anniversary of the 
adoption of the Constitution of Iowa, March 
19, 1907, analyzes with skill the historical 
elements that entered into the Constitution 
of the United States. Unlike some recent 
writers who have expressed themselves very 
vigorously, the author thinks our Supreme 
Court’s right to refuse recognition to uncon- 
stitutional laws is a logical and necessary 
result of the fixity of our Constitution. 


‘* From the mere fact that the Constitution 


was law, the courts were under obligation to 
recognize its binding force.’’ Leaving the his- 
torical field the author speculates as to the 
future. 

Is the rigidity of our Constitution yielding? 
The development of the police power is 
encroaching on the individualism on which 
our structure was based. The effort to con- 
tinue in accord with a Federal Constitution 
drawn up in days of individualism has de- 
manded numerous adjustments. These ad- 
justments have been made easy in part by the 
general terms in which the Constitution is 
framed, making it unnecessary to follow lit- 
erally the ideas in the minds of its framers. 

‘Can our elastic Federal Constitution, 
framed under conditions so different from those 
now existing, continue to be respected, in so 
far as it limits the competence of Congress? 
Many things have been done in the past and 
are done daily that are so far in advance of 
any conception of the Fathers, that we find 
difficulty, by processes of devious ratiocina- 
tion, in reconciling them with the idea that 
the Constitution is a document of enumerated 
powers. But these changes have come slowly, 
and we have thought that we were still cling- 
ing tenaciously to the principle of law and 
the theory of constitutional limitation. Now, 
however, we are frankly told that the great 
fact of a national conscience, national will, 
and a national need must be recognized; if 
the states cannot individually do their duty, 
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it will be done for them. This frank state- 
ment is not, as I conceive it, a threat, at least 
not a declaration of any imperious purpose to 
disregard the law or arrogantly to sweep state 
rights into the muck heap. It is an honest, 
clear-headed avowal of a very evident social 
truth: state negligence, state incompetence, 
state selfishness will not be permitted to stand 
in the way of overpowering national desire 
and a demanding national conscience; to say 
so is only to speak plainly what students of 
history know. The preservation of state 
rights depends, as ever, on the performance of 
state duties.” 

The author fully recognizes that if in our 
efforts to secure what we now regard as right 
we go beyond the powers granted to the 
national government ‘ we shall consciously 
give up the idea of a law-abiding state and 
enter once again upon a government of men 
and not of law. ... If the Federal govern- 
ment can under pressure reach beyond its 
legal competence to do things for the state, 
there cannot in logic be an end; the very 
framework of government itself may be 
warped and broken under the pressure of 
opportunism and exigency. It is easy enough 
to argue that a president can go beyond his 
constitutional limits because he can act more 
expeditiously than a cumbersome congress. 
Even now, at least one able, influential, and 
thoughtful journal (I do not mention the 
hair-brained variety) is demanding ‘‘ central- 
ized democracy,’’ which is a euphemism for 
consolidated government and_ centralized 
authority. But from the highest point of 
view, can there be any greater danger than 
the conscious breach of confining law, unless 
it arises from the hypocritical pretense of 
regard for law, while one is consciously going 
beyond its limits? Have we reached that 
stage in our fretting against the bars of legal 
federalism? 

“It is strange... that the two funda- 
mentals that were striven for so long, the two 
great ideas which were embedded in our con- 
stitutions, and which appeared to make them 
the lasting resting place of permanent prin- 
ciples, the product of centuries of discussion 
and combat, are now in especial peril. To 
say the least, we are looking at them critically 
and pondering their value. Have we out- 





grown the idea of essential individualism with 
which our constitutions are impregnated, and 
the great idea of building up a competent 
federal republic, not on opportunism or a 
temporary view of justice, but on law? ”’ 

CONSTITUTIONAL LAW (Suits Against 
States). In the May-June American Law 
Review, William Trickett writes on “ Suits 
Against States by Individuals in the Federal 
Courts ’’ (V. xii, p. 364). His conclusion is: 

‘“ A survey of the cases, and of the, reason- 
ings of the courts too painfully discloses the 
absence of a clear and definite criterion for 
deciding when a suit is to be deemed a suit 
against a state. It need not be named as 
defendant. Its agents or officers may be so 
far identified with it that a suit against them 
will be virtually a suit against it. Whether 
they are or not, ought not to depend on their 
dignity. There is no valid reason for saying 
that the governor is the state any more than 
that the other officers or agents are. The 
nature of the right contested is a better test. 
If the state will be deprived of the possession 
of property which it holds through the de- 
fendant, if the plaintiff prevails; if a state 
statute will be explicitly declared null and its 
execution by the appropriate officer arrested, 
if the plaintiff is to succeed, the suit is prac- 
tically a suit against the state. But neither 
these criteria, nor any other, can be found 
consistently enforced in the decisions.” 

CONTRACTS. ‘‘ Commentaries on the Law 
of Contracts,” by Joel Prentiss Bishop, second 
edition by Marion C. Early, T. H. Flood & Co., 
Chicago, 1907. A new edition of this stand- 
ard work will be welcomed by the profession, 
though since it does not purport to be an 
exhaustive digest it less quickly becomes obso- 
lete. The alterations that have been made in 
this edition have been chiefly under the sub- 
ject of illegal contracts and contracts in 
restraint of trade. The new work is admirably 
indexed, and cross-references to unofficial re- 
ports have been added where possible. The 
most recent decisions illustrative of principles 
have been added to the citations. It is 
refreshing in this age of prolixity in law writ- 
ing to take up again a work whose author set 
before him as his ideal brevity of expression. 

CONVEYANCING. ‘“ The Registration of 
Title in Scotland,” by H. W. Gibson, the Law 
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Magazine and Review (V. Xxxii, p. 291). 
Exposition of a system which “ has attained 
great perfection.” 

CONVEYANCING. A very suggestive article 
on ‘‘ Conveyancing Considered as a Progres- 
sive Science,” by Charles Wetherill, appears in 
the May American Law Register (V. lv, p. 
297). It is written with special regard to the 
Pennsylvania law, but its abstracts of various 
foreign systems which make the transfer of 
land easier, cheaper, and safer than our meth- 
ods make it interesting for readers everywhere. 

COPYRIGHT (England). ‘‘Some Recent 
Copyright Decisions,” by J. Andrew Strahan, 
Law Magazine and Review (V. xxxii, p. 257). 

COURTS (England). ‘“‘A Supreme Impe- 
rial Court of Appeal,”’ by George S. Holmested, 
Canadian Law Review (V. vi, p. 210). 

CRIMINAL LAW. ‘“ The Parole System — 
an Historical Review,” by W. P. Archibald, 
Canadian Law Review (V. vi, p. 222). 

CRIMINAL LAW. In the IJndependent of 
April 25 (V. Ixxii, p. 955), Louis H. Machen 
tries to answer the question, ‘“‘ Should the 
Unwritten Law be Written?’’ He believes 
that public sentiment demands that violation 
of the home be sufficient justification for homi- 
cide, and that this should be enacted as law to 
relieve juries of the necessity of surrepti- 
tiously enforcing this policy. He answers the 
objection that such law might. encourage kill- 
ing upon suspicion by explaining that his 
proposed statute would restrict the justifica- 
tion to cases where the provocation shall have 
proved to be real. Apparently he does not 
limit the justification to a killing in the heat 
of passion. 

CRIMINAL LAW. “ The ‘ Brain Storm’ or 
the ‘ Irresistible Impulse’ Test as Effecting 
Criminal Responsibility, and as a Substitute 
for the ‘ Unwritten -Law’ Defence.” By 
Frederick Wilmer Sims, June Virginia Law 
Register (V. xiii, p. 93). 

CRIMINAL LAW. Note by 
Barrows in Charities and the Commons, (V. 
XViii, p. 95), urging a new defense of insanity 
in New York to cover such cases as the Thaw 
trial. 

CRIMINAL LAW (Eng.). ‘‘ Appeal on 
Matter of Fact in Criminal Cases,’”” by W. W. 
Sibley, in the May Law Magazine and Review 
(V. xxxii, p. 314), is a reply, favoring a bill to 
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allow criminal appeal in England, to an adverse 
pamphlet by Sir Harry Poland and Herman 
Cohen, 

CRIMINAL LAW (Indeterminate Sentence). 


‘In The World Today (V. xii, p. 637), M. P. 


Evans, Superintendent of the Chicago Bureau 
of Identification, briefly describes the working 
of the parole law in Illinois. Under this law a 
system of. indeterminate sentences is admin- 
istered in the interest of reformation of pris- 
oners after conviction. Valuable statistics of 
improved conditions are given and it is recom- 
mended that the system be extended by re- 
leasing first offenders at once on‘ parole. 

CRIMINAL LAW (Larceny). ‘‘ Regina v. 
Ashwell,’”’ by Charles R. Lewers, June Columbia 
Law Review (V. vii, p. 395). Discussion of a 
case famous in the law of larceny, the author 
taking the view that there is no common law 
larceny when possession is voluntarily given 
up, though the giver is mistaken as to the 
nature or value of what he gives. 

CRIMINAL LAW (Larceny). The case of 
George W. Perkins, accused of larceny in hav- 
ing taken funds of the New York Life Insur- 
ance Company to reimburse himself for a 
contribution made to the Republican National 
Committee by request of the officers of the 
company, is summarized and the conflicting 
views of the judges who found he had com- 
mitted no crime commented upon by Francis 
M. Burdick in the June Columbia Law Review 
(V. vii, p. 387) under the title ‘‘ Larceny and 
the Perkins Case.”’ 

According to the majority ‘‘ the prosecu- 
tion does not make out a case of larceny (even 
under the Code provision ...), unless it 
shows that the prisoner had in some degree 
the conscious, unlawful, and wicked purpose to 
disregard and violate property rights of 
another which characterizes the ordinary bur- 
glar.””’ According to the minority, while ‘‘ no 
one can become a thief or an embezzler by 
accident or mistake,” the prosecution makes 
out a prima facie case of larceny by showing 
that a defendant who, having in his possession, 
custody, or control, as an officer of a corpora- 
tion, property of such corporation, appropriates 
the same to his own use, or that of any other 
person than the corporation, with the intent 
to deprive the corporation of the property.” 

‘“Counsel for the prosecution asked the 


’ 
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court to adopt the following doctrine as gov- 
erning this case and others like it: 

*** A corporate officer paying out funds of the 
corporation without consideration moving to 
it, and without authority of its members or 
directors, for a purpose foreign to its business 
(if not also against public policy) and known 
or feared by him to be wrong, although pay- 
ments for that specific purpose have not been 
specifically covered by any provision of the 
Penal Code, nevertheless commits the crime 
of larceny.’ 

“Ts it not clear that the adoption of such a 
doctrine by a unanimous court would have 
produced a better effect than the decision 
which was rendered in this case? Would it 
not have exercised a wholesome influence in 
restraining directors, who belong to the 
modern school of high finance, and in protect- 
ing stockholders:and the public, without harm- 
ing any honest and faithful officer or director? 
Such a doctrine, it is submitted, would better 
accord with the language and purpose of the 
New York Penal Code than that announced 
by the majority of the judges. 


DAMAGES (Effect of Insurance). ‘ Acci-: 


dent Insurance as Affecting the Measure of 
Damages,” by J. Campbell Lorimer, in the 
April Juridical Review (V. xix, p. 58), calls 
attention to the anomaly and injustice of the 
rule by which ‘‘ according to the existing law 
of England ‘ money received from an insurance 
company upon the death of the relative must 
be taken into consideration in estimating the 
amount of the compensation awarded under 
Lord Campbell’s Act’ (Mayne on Damages, 
gth ed., pp. 552-3).”’ 


Lord Campbell himself in 1857 directed the 


jury to consider the compensation as if there 
were no insurance and deduct any amount due 
under an accident policy. As to general life 
policies he said there should be deducted the 
premium that the deceased would have paid 
if the fatal accident had not happened. 

“* But, in the case of an accident policy, it 
appears that the whole amount recovered 
under it is to be deducted from the ascertained 
damages, and the balance only paid over. 
The result obviously is that, in the case of an 
ordinary accident policy, the deceased, in 
effecting the insurance and keeping it up, it 
may be for years, really does so for the good 





of the railway or other wrongdoer, through 
whose negligence his death is occasioned, for 
the latter alone reaps the benefit, without even 
the obligation of recouping the premiums. 
This is a strange result, and the anomaly 
becomes even more striking when it is con- 
sidered that, if the sufferer had only been 
injured, and a claim had been made by him- 
self, no such deduction would be claimable,”’ 
by a decision of the Court of Exchequer. 

The situation is the more unsatisfactory in 
that the law of Scotland gives no countenance 
to the deduction of money recovered under 
an accident policy, in the case of either death 
or injury; and, further, one important com- 
pany, wiser in its generation than its neigh- 
bors, so long ago as 1864 secured in its private 


Act of Parliament a clause protecting claimants - 


under its policies from the effect of Lord Camp- 
bell’s Act, as above explained. Two insur- 
ance companies are this year promoting bills 
each containing a similar clause, and it is 
understood that the Parliamentary authori- 
ties are not disposed to raise any difficulty, 
though the subject is one more suited for pub- 
lic than for private legislation. ‘‘ There is 
nothing special in the circumstances of these 
three companies, and one is glad to hear, 
therefore, that it is proposed to introduce a 
short public bill of one clause which would 
put all insurance companies on the same foot- 
ing. This is obviously desirable, for other- 
wise the favored: few would be able to claim 
superiority for their policies over those of 
their rivals, in securing the benefit to the 
family of the insured who paid for it, and not 
to the wrongdoer, who paid nothing and has 
no right to it.” 


DOMICIL. The English cases on the puz- 
zling subject of ‘‘ Domicil’’ are carefully 
analyzed and discussed by G. Addison Smith, 
in the May Law Magazine and Review (V. 
XXXli, p. 268). 


EDUCATION. The address of Henry Wade 
Rogers, President of the Association of Ameri- 
can Law Schools, delivered at its annual meet- 
ing last summer is printed in the June Yale 
Law Journal (V. xvi, p. 545). 

EQUITY (Practice). ‘‘ The Tool Case of 


Colorado — Right of Appellate Tribunal to 
Assume Charge of Elections by Writ of In- 
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junction,” by Edward P. Costigan, Central 
Law Journal (V. Ixiv, p. 402). 

EQUITY (Accounting). ‘‘A Phase of 
Accounting in Trade-Mark Cases,” by Guy 
Cunningham and Joseph Warren in the June 
Harvard Law Review (V. xx, p. 620). In the 
very recent case of Regis v. Jaynes, 191 Mass., 
245, the unusual question was directly pre- 
sented whether, in an accounting in a trade- 
mark case, the defendant can show in relief 
of himself that he made no sales by reason of 
the resemblance between the two labels, and 
that there had been no confusion of the 
competing commodities in the public mind. 
The court held, expressly dealing with the 
case apart from the Massachusetts trade-mark 
statute, that a defendant must account for all 
profits earned by the infringing trade-mark 
irrespective of the question whether the pur- 
chasers had in fact bought the goods of the 
plaintiff believing them to be the goods of the 
defendant. The case was not governed by 
any authority in Massachusetts, and _ the 
closest authorities are in conflict. The authors 
contend that the case was wrongly decided. 
They say the profits, under the facts of the 
case, being due to the defendant’s reputation 
and not to the plaintiff's, are properly the 
property of the defendant and the court should 
not confiscate them and give them to the 
plaintiff. Against any further confusion, the 
plaintiffs are amply protected by injunction and 
ex hypothesi there has been none in the past. 

Not content with giving the plaintiffs all 
the money actually earned by the defendants, 
without the aid of any resemblance to the 
plaintiff’s trade-mark, the court gave in addi- 
tion a fictitious profit by refusing to permit 
the defendant to charge as a part of the ex- 
penses of the business a fair proportion of 
rent, heat, light, and clerk hire on the ground 
that the defendant could not prove that these 
charges would have been less if the infringed 
goods had not been sold. This is an artificial 
profit instead of the real profit as it would be 
figured by any business man. The authors 
suggest that if the rule requiring the plaintiff 
to prove what profits are derived from confu- 
sion, and what are not, is too heavy a burden 
to place on injured merchants, a just result 
would be obtained by shifting the burden of 
proof so as to allow the plaintiff to recover all 





profits unless the plaintiff can show affirma- 
tively that none were the result of deception. 

ETHICS. “ Ethics of Advocacy,” by W. F. 
Chipman, Canadian Law Review (V. vi, p. 
230). 

HISTORY. “ The Monroe Mission to France, 
1794-1796,’ by Beverly W. Bond, Jr., The 
Johns Hopkins Press, Baltimore, Md., 1907. 

HISTORY (Haywood Trial). The series of 
articles by C. P. Connelly beginning in Col- 
lier’s for May 11, 1907, on the Moyer-Haywood 
case explain the history of the troubles between 
the owners and the miners in Colorado and 
Idaho which have distressed that community 
for many years and which will be thoroughly 
aired in the trial now proceeding at Boise. 
The narrative bears the stamp of accuracy 
and impartiality and is a great improvement 
over the current newspaper accounts. The 
gist of the whole matter is well summarized 
in the following editorial. 

“The Moyer-Haywood Case goes far down 
into the roots of Western life. When the Rocky 
Mountain States passed from the pioneer age 
to the period of industrial development they 
inherited from old years two classes of ‘ un- 
desirable citizens.’ On the one hand were the 
bad men, the legitimate successors of Slade, 
Billy the Kid, and their kind. ‘These, when 
the period of highway robberies, saloon brawls, 
and cattle rustling were no more, settled down 
to mine and ranch labor, bringing with them 
their lawlessness and their love of trouble. 
On the other hand was the reckless and 
conscienceless entrepreneur, the mine owner 
or mine buyer eager only to rip his pile out of 
the earth and hurry East to spend it. The 
fight between these two classes goes as far 
back as Leadville in 1880. In the Coeur 
d’Alene, in Butte, in Cripple Creek, it was the 
same old fight. This Moyer-Haywood case is 
only its most recent round. And whether 
these men are guilty or not guilty, the moral 
responsibility for this state of affairs in the 
Rockies hangs in balance between the two 
classes.”’ 

INSURANCE LEGISLATION (Armstrong 
Committee’s Work). In the May-June Ameri- 
can Law Review is found an article by James 
McKeen on “ Mr. Samuel B. Clarke and the 
Armstrong Committee’s Life Insurance Legis- 
lation,” (V. xli, p. 321), which takes issue 
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sharply with many of the contentions made 
by Mr. Clarke in the March-April number, 
noted in the May GREEN Bac. 

INSURANCE (See Damages). 

INTERNATIONAL LAW (Destruction of 
Neutral Vessels). ‘‘ The Knight Commander 
Case,’’ by Theodore S. Woolsey in the June 
Yale Law Journal (V. xvi, p. 566). <A study 
of an incident of the Russo-Japanese War, 
from which the author lays down ‘“ as prob- 
ably the usage of to-day,— with the sole excep- 
tion of Russia, —that neutral ships which 
cannot be taken before a court for trial must 
be released. If military necessity demands 
they may be appropriated or destroyed sub- 
ject to full payment. 

INTERNATIONAL LAW (Foreigners in 
Korea). ‘‘ La Condition Juridique des Etran- 
gers en Corée,” by Francis Rey. Revue de 
Droit International Privé (V. iii, p. 359). 
Continuation of an exposition of the legal 
position of foreigners in Korea, to be further 
continued. 

JURISPRUDENCE. Dr. C. A. F. Lind- 
orme contributes to the June Open Court (V. 
Xxi, Pp. 345) a criticism of a system of justice 
which involves employment of partisan advo- 
cates, under the title of ‘‘ Law and Justice.” 
There is little that is novel in the ideas he 
suggests though his manner of statement is 
entertaining. It is the usual attitude of those 
who have had no experience with the difficul- 
ties of ascertaining and administering abstract 
justice. 

The editor in an article entitled ‘‘ Justice, 
Its Nature and Actualization’’ in the same 
issue replies to the preceding article with a 
fairness and insight quite unusual in com- 
ments by laymen on the methods of the bar. 
While he agrees that there is an eternal rule 
of justice, he realizes that we may be unable 
to formulate it, and although the law lags 
behind actual justice, ‘“‘ so long as life remains 
a struggle in a bodily world of conflicting 
interests ’? we cannot avoid an administration 


of justice which amounts to a settlement 
between contending parties, the views of which 
must be presented by argument to the tribunal 
that decides. 

JURISPRUDENCE (Interpretation of Laws). 
‘“‘ Spurious Interpretation,’”’ by Roscoe Pound, 
in the June Columbia Law Review (V. vii, 





Pp. 379), makes no direct allusion to any pres- 
ent day political speeches, but a Yankee 
might guess it to have been stiggested by 
them. The author deals with that form of 
judicial law-making under the guise of inter- 
pretation which Austin has styled ‘‘ spurious 
interpretation.” 

“The object of genuine interpretation is 
to discover the rule which the law-maker 
intended to establish. ...On the other 
hand, the object of spurious interpretation 
is to make, unmake, or remake, and not merely 
to discover. It puts a meaning into the text 
as a juggler puts coins, or what not, into a 
dummy’s hair, to be pulled forth presently 
with an air of discovery. It is essentially a 
legislative, not a judicial process, made neces- 


sary in formative periods by the paucity of . 


principles, feebleness of legislation, and rigidity 
of rules characteristic of archaic law. . 

‘“ No one will assert at present that the sepa- 
ration of powers is part of the legal order of 
nature or that it is essential to liberty. We 
recognize to-day that it is a practical device, 
existing for practical ends; that it is only the 
principle of division of labor applied to gov- 
ernment, and that it exists in modern states 
as a mere specialization, for the reason that 
any function will be better fulfilled by a special 
organ than by one charged with many func- 
tions. It is often better that some other organ 
perform the special function in single instances 
than that it go wholly unperformed. Just 
as in the organic body, when any one organ 
fails in its fufiction others are pressed into 
service to do its work as well as they may, 
so in the super-organic body politic failure of 
one organ to do its whole work, or to do it 
well, puts pressure on the other organs to fill 
the gap. Hence, while invasion of the prov- 
ince of one department by another is by no 
means wholly evil, it is a sign either of back- 
wardness in development or of organic disease. 
Rigid constitutions, difficult of amendment, 
particularly where, as in the case of the Four- 
teenth Amendment they seek to impose the 
political or economic views of one time upon 
all times to come, are presenting to modern 
common-law courts the same problem which 
the rigid formalism of archaic procedure, and 
the terse obscurity of ancient codes, put before 
the jurists of antiquity. Cases must be 
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decided, and they must be decided in the long 
run so as to accord with the moral sense of 
the community. This is the good side of 
spurious interpretation. It is this situation 
that provokes.the general popular demand for 
judicial amendment of constitutions, state and 
federal, under the guise of interpretation. 
Looking at the matter purely from the 
standpoint of expediency, and leaving legal 
theory out of account, the bad features of 
spurious interpretation, as applied in the 
modern state, may be said to be three: (1) 
That it tends to bring law into disrepute, 
(2) that it subjects the courts to political 
pressure, (3) that it reintroduces the personal 
element into judicial administration. 

* Are the temporary advantages to be de- 
rived from speedy judicial amendments of 
constitutions in any wise compensation for 
the serious and permanent injury to the legal 
system which is involved? Courts must decide 
cascs; they must decide them in accord with 
the moral sense of the community so far as 
they are free to do so. If the proper agencies 
of government do not supply the necessary 
rules, they must administer justice without 
rules or must make rules. Granting this, the 
fact remains that there should be no such 
necessity, or at least it should be reduced to a 
minimum, in the modern state. Over-rigid 
constitutions, carelessly drawn statutes, and 
legislative indifference toward purely legal 
questions are not permanently remedied by 
wrenching the judicial system to obviate their 
mischievous effects. As the sins of the 
judicial department are compelling an era of 
executive justice, the sins of popular and 
legislative law-making are threatening to com- 
pel a return to an era of judicial law-making. 
Both are out of place in a modern state.” 

JURISPRUDENCE (The Place of Roman 
Law). ‘‘ What if anything did the Roman 
really initiate in the matter of law?” In the 
June Harvard Law Review (V. xx, p. 606), 
A. H. F. Lefroy interestingly answers that 
question, maintaining ‘“‘ the following propo- 
sition, — that the true interest of the study 
of the history of Roman law lies in this, that 
the Romans, through their national practical 
intelligence, stimulated by external circum- 
stances, and also ultimately by the philosoph- 
ical theory of a ‘law of nature,’ as they 





conceived it, developed a system of private law 
which did in fact answer to the true nature of 
private law, and that they were the first 
people who did develop such a system. 

“<The true nature of private law’ is an 
expression which certainly demands expla- 
nation. By private law is here meant that 
portion of the law of a state which deals, 
directly or indirectly, with the mutual rela- 
tions and transactions of private individuals 
inter se. By the true nature of private law is 
meant neither more nor less than the nature 
which such private law would have if the 
legislator were perfectly wise. If any justi- 
fication is demanded for calling this the ‘ true 
nature ’ of private law, it is perhaps sufficient 
to appeal to the view which the common use 
of language supports, that the most perfect 
development of anything is a development in 
accordance with its true nature, and that any- 
thing which derogates from the perfection of 
such development is an infringement upon 
and interference with its true nature. We 
need not go deeper and cite in support meta- 
physical theories of the stoic, or other phil- 
osophies, or appeal to religious beliefs as to 
the divine ordering of the universe. Not, of 
course, that it is meant that any one can 
dogmatically assert what the different rules 
of private law would be if the legislator were 
perfectly wise, but only that it is possible to 
discern very clearly what the general nature 
of private law would be in such a case. 

‘‘ Tt is surely clear that, in the first place, 
its rules and principles would be co-extensive 
with all the transactions and relations into 
which men in society enter, permitting, and, 
so far as necessary, regulating or restraining 
them, but ignoring none, except such as 
public policy requires to be deliberately left 
outside the range of legal cognizance. That 
is to say, all relations and transactions of 
mankind which can be wisely dealt with at all 
by the legislator should be within the purview 
of the law. Inthe second place, the law should 
be as simple and natural as it may be with- 
out permitting such a degree of looseness as 
unduly to facilitate fraud or mistake — that 
is to say, law should, so far as is in this sense 
possible, recognize the natural ways of doing 
business, and the natural ways of entering into 
relations, whether business relations or other — 
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such ways as people spontaneously adopt 
when not obliged to conform to any express 
legal requirements. And if these should be 
the characteristics of private law as properly 
conceived of, so also as to the methods of its 
development we may say with confidence that 
the proper method is by a process of juridical 
analysis of the transactions and relations of 
mankind, or, in other words, by the discovery 
of the true nature of these transactions and 
relations from a juridical point of view, with 
the object, that is, of bringing to light the 
reciprocal rights and obligations between the 
parties to such transactions and relations in 
the light of reason, justice, common sense, and 
public policy. Private law should consist, in 
the main, of rules thus elicited for the gover- 
nance and regulation of such transactions and 
relations by the tribunals of the country, 
from which other rules may be deduced by a 
process of season and analogy, and thus a 
completed system of law ultimately built up. 
Now the Romans were the first people who 
attained to such a conception of law, as dis- 
tinguished from systems consisting mainly 
either of usages and customs, more or less 
arbitrary or fortuitous and implicated with 
religious ideas and superstitions, or of regu- 
lations imposed at will by the legislator.” 

The steps by which the Romans developed 
their system are carefully traced. 


MILITARY LAW. “ Military Law and the 
Procedure of Courts-Martial,’’ by Colonel 
Edgar S. Dudley, LL.B., LL.D., Judge Advo- 
cate, United States Army, and Professor of 
Law at the United States Military Academy 
at West Point. John Wiley & Sons, New 
York. The procedure of courts-martial is 
something with which every officer in the mili- 
tary service of the United States has almost 
constantly to deal. At present the most used 
work on military law is in two volumes. 
Colonel Dudley’s work is in one volume, yet 
it is both interesting and comprehensive. 
Officers in the militia of the several states are 
concerned in courts-martial less frequently 
than the regulars, but for that very reason 
there is the greater need that they should 
have at hand a guide book to this procedure 
well filled with forms and with copious cita- 
tions of precedents. This book will enable 


military officers to prepare and conduct trials 





by court-martial with a considerably less 
expenditure of time. It is also a text-book. 
The author says in his preface that the book 
has been prepared to ‘‘ meet the existing neces- 
sity at the United States Military Academy, 
for a text-book which would give a clear and 
thorough outline of the science of military 
law, including all recent changes and develo))- 
ments.” 

The contents of the book are admirably 
arranged for easy reference. Another very 
excellent feature is the way the articles of 
war are taken up. They are considered sepa- 
rately, the offences under them discussed, and 
reference to opinions of the Judge Advocate 
General, the courts and other authoritics 
given. 

A set of blank forms connected with courts- 
martial is to be found in Appendix E. Fed- 
eral Legislation up to date on courts-martial 


is also reprinted in an appendix. Some of the 
important chapters are: 
CHAPTER I. On Military Jurisdiction, 


Military Law, Military Government, Martial 
Law. 

CHAPTER III. Military Tribunals, their 
Jurisdiction and Functions. 

CHAPTER XXIX. Rules 
applied by Courts-Martial. 

CHAPTER XXX. Employment of troops 
in the enforcement of laws, and the relations 
of military persons to civil authority. 


of Evidence 


MUNICIPAL CORPORATIONS. “ Local 
Bodies’ Statutory Liabilities,’’ by Sir Robert 
Strout, Commonwealth Law Review (V. iv, 
Pp. 145). 


PEERAGE LAW (Eng.) ‘ The Earldom of 
Norfolk,” by R. Geoffrey Ellis, in the April 
Juridical Review (V. xix, p. 35), discusses the 
principles involved in the case which gives the 
name to the article, judgment in which was 
handed down last Michaelmas term. Many 
features of interest for the student of peerage 
law and English feudal history naturally 
appear in a case, the turning point of which 
was the invalidity of the surrender of an earl 
dom in 1302, because earldoms, like baronies, 
are incapable of surrender. 

PRACTICE. ‘“ Taking Advantage of Vari- 
ance on Appeal.’”’ A study of the Illinois 
cases on this subject, by Albert Martin Kales, 
June /llinois Law Review (V. ii, p. 78). 
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PRACTICE (Contingent Fees). ‘‘ Attorneys 
and Counsellors,’’ by Henry H. Ingersoll, in 
the June Yale Law Journal (V. xvi, p. 577), 
defends as entirely legitimate and reasonable 
the taking of cases by lawyers on contingent 
fees, and attacks the motives of some of those 
who condemn the practice. 

“This censure has never been directed 
against the commercial lawyers for charging 
commissions on their collections. And yet 
what is that but taking contingent fees? Is 
this exemption from blame awarded because 
they represent the creditor class or because 
the actions which they bring are ex contractu? 
Their functions surely belong to ‘ business’ 
rather than ‘ profession’; and surely there is 
no logic or law for censuring one class of 
lawyers for plaintiff, those who bring actions to 
obtain compensation for breaches of socialpand 
legal duty, and passing without query, even, 
the class who sue for breaches of contract... . 

‘‘ This new ethical movement for the regu- 
lation of attorneys and counsellors, if not 
originated by the great insurance, railway, 
mining and manufacturing corporations, seems 
to have their undivided support. The presi- 
dents, directors and general counsel greatly 
admire those noble professional institutions of 
London, the Inns of Court, and unanimously 
appreciate and approve their stringent rules 
and venerable authority. They are true 
exponents of the common law, existing 
“time whereof the memory of man runneth 
not to the contrary,’ and their customs and 
usages speak to them with the authority of 
the ages. Their members not only may not 
take contingent fees —they may not invoke 
the aid of the courts to collect the fees they 
have earned, whether upon express or implied 
contracts; nor may they soil their hands with 
any of the details or drudgery of preparation 
of cases... . 

“This justly distinguished body of gentle- 
men, the English Bar, professional sacrosancts 
of a foreign land, are held up for imitation to 
the American attorneys and counsellors, and 
our decadence deeply deplored in the hall of 
the general counsel. We are actually doing 
the work of solicitors and attorneys, the busi- 
ness of the profession. Just as in England, 
our clerks ‘introduce’ clients—as also do 
other attorneys and solicitors—and may 





stipulate for part of the fees. Like the Eng- 
lish solicitors, we may make advances for our 
client and pay the expenses of his action; or, 
since lawing may be done on credit in America, 
we may become his surety for costs, to the 
end that he may obtain legal justice in the 
courts; and some even have shocked the deli- 
cate sense of honor of the general counsel by 
receiving conditional fees from the victims of 
negligence or fraud, or their helpless widows, 
in the unequal contest for compensation 
which they must needs wage with their power- 
ful and conscienceless adversaries. .. . 

‘““And yet, say the corporation moralists, 
you must not stipulate for a contingent fee, 
although it would be proper to await the 
result and then take or accept proper com- 
pensation! Indeed! Sit as judge in your 
own case, or ‘ have a scrap’ with your client 
over your fee at the end, when agreement 
beforehand might have avoided both horns of 
the ugly dilemma! Is there any good reason 
for leaving the solid ground of common sense 
and flying into the empyrean for solution of 
this practical problem of ethics? 

‘“The courts of civilization are substitutes 
for the bludgeon and torch of barbarism, and 
those suffering legal wrongs are invited to 
come to them for redress. Widows and 
orphans of killed employees must have lawyers 
to enable them to accept the invitation. The 
American attorney and counsellor is rarely a 
gentleman of fortune who can afford to carry 
on such litigation without fee or reward or 
the hope or promise thereof. If the statutes 
of champerty and maintenance forbid con- 
tingent fees and material assistance, he obeys 
them, and does the best he can for himself 
and client, and, if successful in some way gets 
quantum merwuit at the end. But if the laws 
do not forbid it, and both himself and client 
prefer to this uncertainty a definite arrange- 
ment, a fixed per centum of the recovery, what 
principle of ethics can forbid the agreement, 
or deny to himself and client in limine the 
right of contract enjoyed by all other citizens, 
subject to the same legal and equitable rules? ”’ 

PLEADING. ‘“‘ Eighteenth Century Plead- 
ing,” by John A. Inglis, in the April Juridical 
Review (V. xix, p. 42), gives many interesting 
and amusing illustrations selected from eigh- 
teenth century Scotch court papers. 
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PRACTICE. ‘Scandalous Matter, Prolix- | (ii) limits the immunity conferred on work- 
ity, and Impertinence in Proceedings in | men’s trade unions, which are almost all reg- 


Court,” by William Steers, Canadian Law 
Times (V. XxXVii, p. 343). 

PRACTICE. ‘‘ What Should a Lawyer 
Charge ?”’ by “J. C. M.,” Law Notes (V. xi, 
p- 46). 

PRACTICE. ‘‘ The Power of a Court to 
Compel a Plaintiff in a Suit to Submit to a 
Physical Examination,’’ by Sumner Kenner, 
Central Law Journal (V. \xiv, p. 248). 


PRACTICE. ‘ Disqualification in Judges,”’ 
by Editor, Scottish Law Review (V. xxiii, 
Dp. 592). 


PUBLIC POLICY. “The Judiciary and 
Public Sentiment,” by Edward J. White, 
American Lawyer (V. xv, p. 219). 

SALES. ‘Is the Furnishing of Liquors to 
its members by a Bona Fide Social Club a 
Sale?’ by B. F. Watson, Central Law Journal 
(V. Ixiv, p. 442). 

TRADE DISPUTES ACT (Eng.). 
tion has often unexpected results. The Eng- 
lish Trade Disputes Act, 1906, passed in 
response to the demand of the labor unions to 
secure them immunity from suit, is said in the 
article on “ Trusts and the Trade Disputes 
Act,” by D. F. Pennant in the May Law Maga- 
zine and Review (V. xxxii, p. 262), to have the 
startling result of giving immunity to a mas- 
ters’ combination ‘‘ much more ample than 
that given to a workmen’s combination. 

“This results from the curious way in 
which the fourth section of the act is drawn. 
It begins by giving all trade unions complete 
immunity from all actions for wrongs they 
may have committed. Then by sub-section 
(ii) this is limited by leaving the trade union 
free to be sued through its trustees, in cases 
in which they could be sued under section g of 
the Act of 1871, ‘except in cases of trade 
disputes.’ The effect of this sub-section is 
not very clear, but it is unnecessary to con- 
sider precisely to what cases it applies, for it 
has no application at all to these masters’ 
trade unions, and for this reason. Section 9 
of the Act of 1871 applies only to registered 
trade unions, and masters’ trade unions are 
not in point of fact registered. Registration 
is optional, and masters, having nothing to 
gain by it, leave it alone. 

‘Tt follows, then, that while sub-section 
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istered, a combination of employers that 
comes within the definition of a trade union is 
completely exempt from actions of tort, at 
any rate actions to recover damages for 
COPtB. . . 

“ By section 16 Of the Trade Union Act, 
1876, a trade union is defined as meaning 
‘any combination whether temporary’ or 
permanent for regulating the relations between 

. master and masters, or for imposing re- 
strictive conditions on the conduct of any 
trade or business.’ 

‘“It is to be observed that it is in no way 
limited to combinations aiming at 
restriction on the conditions upon which 
labour shall be employed. A combination 
not to sell a ton of coal under 20s. is within it 
just as much as a combination not to pay 
more than 20s. a week wages. Is there, then, 
any limit to the extent to which traders may 
combine in conducting their trade in such a 
way as to gain for the combination so formed 
the privileges conferred by the Trade Disputes 
Act? 

‘* It would seem that the only limitation is 
that imposed by section 4 of the Companies 
Act, 1862, which provided that ‘no company, 
association, or partnership consisting of more 
than twenty persons shall be formed, after 
the commencement of this act, for the purpose 
of carrying on any . . . business that has for 
its object the acquisition of gain by the com- 
pany, association or partnership, or by the 
individual members thereof unless it is regis- 
tered as a company under this act.’ 


some 


‘* This leaves any body of masters numbering 
not more than twenty absolutely free to form 
any kind of combination they please for regu- 
lating the relations between themselves, and 
the combination so formed will be a trade 
union. And of the combinations of masters 
numbering more than twenty, only those are 
prohibited which ‘carry on a business that 
has for its object the acquisition of gain.’ 

‘‘ This has been interpreted to mean that the 
company, association or partnership, must 
itself do a succession of acts having the acqui- 
sition of gain for their object; it has therefore 
no application to a combination working 
under agreements, which merely provide that 
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no number of the combination shall buy over 
or sell under a price to be fixed by a com- 
mittee appointed by the members of the com- 
bination, or to a combination by which the 
output of each member was limited in a simi- 
lar manner. Generally speaking, then, a 
trade union may consist of any number of 
employers bound to each other by restrictive 
covenants.” 

Mr. Pennant points out that the United 
States ‘‘ Trust,’’ formed “ by restrictive agree- 
ments controlling the several members of a 
combination of manufacturers or traders so as 
to ensure complete uniformity of action in 
carrying on the trade and an entire cessation 
of competition among them ”’ is exactly what 
the English law knows as a trade union. 
Such combinations have been declared illegal 
in numerous cases in the United States. 

“It is curious, then, to note that one of 
these trusts, worn out by a long struggle with 
the law in the land of its origin, would, on its 
arrival in the United Kingdom, find itself 
welcomed, not only as a lawful, but as a 
cherished and privileged institution. It could 
spread libels broadcast about its trade com- 
petitors, it could hire men to obstruct their 
premises, it could bribe those who had con- 
tracts with them to break them, it could use 
any means it might please to effect their ruin, 
without one penny of damages becoming 
recoverable against it.”’ 

TRADE-MARKS (See Accounting). 

TORTS. General Principles of the Law of 
Torts, by Jno. C. Townes, LL.D., Austin, 


Texas, 1907. 





The author is Professor of Law in the Uni- 
versity of Texas and states that his book is 
the result of fifteen years of classroom experi- 
ence. It is intended for students, and deals 
chiefly with general principles applicable to 
all torts and only in the appendix briefly 
summarizes the Texas law as to particular 
kinds of torts. The book covers a somewhat 
wider field than many by including some sub- 
jects usually treated under the head of persons, 
agency, employers’ liability or practice, espe- 
cially in treating of the responsibility for torts. 
The book does not attempt full citation of 
cases and its notes are intended chiefly for 
illustration. While some of the author’s defi- 
nitions seem not scientifically correct, in most 
instances they are accurate and there is much 
originality of arrangement and_ statement. 
It should prove particularly valuable to stu- 
dents intending to practice in our south- 
western states. 

TORTS (See Boycotts). 

WILLS. “ Appropriation of Trust Funds 
to Legacies,” by Will C. Smith in the April 
Juridical Review (V. Xix, p. 19), examines the 
English and Scotch decisions on cases where 
trustees under wills appropriate certain por- 
tions of the trust estate to meet particular 
legacies payable at some future time, and 
questions arise as to the distribution of gain 
or loss arising from appreciation or deprecia- 
tion of the appropriated share of the trust 
estate. 

WITNESSES. ‘A Recent Case of Patents’ 
Privilege,” by William A. Purrington, Bench 
and Bar (V. ix, p. 48). 











442 THE GREEN BAG 





CORRESPONDENCE 


SPEEDY PUNISHMENT OF GRAFTERS 


To the Editor of the Green Bag.— An 
effectual criminal prosecution has recently 
been concluded in London which, although 
of only local, but nevertheless very great, 
importance, appears to have attracted some 
attention in the United States. The fact that 
peculations by municipal officials in England 
has resulted in their conviction has occasioned 
the complacent comment in certain American 
newspapers that “ graft’ is not unknown in 
England, or at least is not confined to the 
United States, and that probably it is as 
prevalent abroad as at home, the only differ- 
ence being, as one editorial writer puts it, 
that the English people do not wash their 
dirty linen in public. 

At the risk of destroying the satisfaction 
that may be derived from the companionship 
of misery, it may emphatically be stated that 
‘‘ graft,” either in kind or degree, as it is 
known in the United States, does not exist in 
England. The fact that an isolated case has 
occurred is not an indication of an epidemic, 
and the celerity and effectiveness with which 
the grafters in this particular instance were 
punished, indicates a very healthy condition of 
the body politic. The story of the peculations, 
their discovery and the trial of the peculators, 
ought to prove interesting reading in America, 
and particularly to those who have apparently 
lost faith in all efforts to bring bosses and 
municipal grafters to book. 

In 1903, Bond, a coal contractor, who up to 
that time had been honestly supplying the 
West Ham Union with coal, was approached 
by Crump, one of the guardians, who intimated 
to him that he could not obtain a renewal of 
his contract unless he submitted to the exac- 
tions of a ring of officials composed of guard- 
ians and executive officers of the Union. He 
yielded to the pressure, consented to the terms, 
and, until the discovery of the conspiracy, in 
the early part of last winter, carried out his 
contract for the supply of coal. The guardians 
who were in the ring advised him what tenders 
other contractors were making, and he was 





thus enabled annually to secure a renewal 
of his contract. They also so controlled the 
appointment of certain officials that short 
weights and inferior coal were regularly 
passed without comment. Six of the guardians 
were in the ring, and also four officials — 
Hodgkin, the master; Hill, the steward of the 
infirmary; Baird, the engineer; and Riches, 
the weighing clerk. The total amount paid 
by Bond to these individuals was the small 
sum of £260 a year, or about $1300. 

In the autumn of last year a zealous govern- 
ment official, in auditing the accounts of the 
West Ham officials, had his suspicions aroused 
by erasures in the weighing clerk’s book, and 
by the extraordinary amount of coal con- 
sumed. His investigations led to the prompt 
arrest of Bond on the charge of receiving 
money upon false pretences. Bond pleaded 
guilty and was sentenced to six months 
imprisonment. Furthermore he made a con- 
fession, which resulted in the arrest of the 
members of the ring who have just been tried. 
Several weeks were necessarily occupied in 
their examination before the committing 
magistrate, and in the preparation of the 
indictments, which charged the specific of- 
fenses of bribery, receiving bribes, and falsi- 
fication of books, against each one of the 
accused, as well as conspiracy among them 
all to do the unlawful things complained of in 
the go several counts. Notwithstanding the 
necessary delay occasioned by these exam- 
inations the trial began on the 2d of May, 
less than six months from the time the 
offenses were discovered. The accused were 
represented by no less than 15 counsel alto- 
gether, some of them having a King’s Counsel 
and two juniors to appear in their behalf. 
Each was tried separately, and then the whole 
ten together, on the charge of conspiracy. 
The first twelve men who entered the jury 
box constituted the jury who heard the 
evidence separately as to each of the accused 
and conjointly as to all of them. No objec- 
tion was made to any juror, and hardly an 
objection was made as to the introduction of 
evidence offered by the prosecution. There 
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was no wrangling among counsel and no 
waste of time over the discussion of techni- 
calities. Everyone engaged in the proceed- 
ings, was as is usual in this country, impressed 
with the gravity of the issues at stake and a 
sense of duty and fairness. The newspapers, 
as is also customary, took no part in the trial, 
refraining even from comment and innuendo 
in the modest headlines which prefaced their 
reports. The case was, nevertheless, a subject 
of absorbing interest, as it held at issue the 
fate of a number of public men prominent in 
local politics, and of a system of party govern- 
ment which had recently been on trial in a 
heated municipal election. The trial, or more 


properly the trials, as there were separate trials 
of each of the accused, lasted two weeks, during 
which a large number of witnesses were ex- 
amined and searchingly cross-examined, and an 





unusual number of addresses were made to the 
jury. Nine men in all were convicted, and one 
was acquitted. The political boss received a 
sentence of two years hard labor, and dis- 
qualification forever from holding public 
office, and deprivation of the parliamentary 
and municipal franchise for seven years. 
Both the other guardians received 15 month’s 
hard labor and similar deprivation of political 
rights. The officials of the Union were 
sentenced to from two year’s to six month’s 
hard labor and a partial disqualification to 
hold office or exercise the franchise. 

There were no appeals or motions for new 
trials, and within a few hours of their sen- 
tences the convicted officials were in prison 
garb and entering upon their hard labor. 

R. Newton Crane, Esq. 

Lonpon, Eng., June, 1907. 
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CONSTITUTIONAL LAW. (Bible in Schools.) 
Tex. Civ. App. — The use of the Bible in the public 
schools appears to be a source of irritation in 
many jurisdictions. The question whether the 
Bible can be used constitutionally to a limited 
extent has been up for consideration in several 
courts, the latest case dealing with this question 
being that of Church v. Bullock, 100 S. W. Rep. 
1025. The Texas Constitution provides that no 
one shall be compelled to attend or support any 
place of worship, and that no money shall be 
appropriated from the treasury for the benefit of 
any religious society or for the support of any 
sectarian school. These constitutional provi- 
sions, it was contended, were violated by the 
morning exercises in the public schools consist- 
ing of the reading by the teacher, without com- 
ment, of nonsectarian extracts from King James’ 
version of the Bible and by repeating the Lord’s 
Prayer and the singing of appropriate songs in 
which pupils were invited but not required to 
join. The court observes that this contention 
is sustained by Weiss v. District Board, 44 N. W. 
967, 76 Wis. 177, 7 L. R. A. 330-336, 20 Am. 
St. Rep. 41; Board of Education v. Minor, 23 
Ohio St. 211, 13 Am. Rep. 233; Freeman v. 
Scheve, 91 N. W. 846, 93 N. W. 169, 65 Neb. 853, 
so L. R. A. 927. But the court is of the opinion 
that these exerc'ses do not contravene the Con- 
stitution, and states that the great majority of 
the cases sustain their views. Such cases are 
cited, Hackett v. Trustees, 87 S. W. 792, 27 Ky. 
Law Rep. 1021, 69 L. R. A. 592; Billard v. Board, 
76 Pac. 422, 69 Kan. 53, 66 L. R. A. 166, 105 Am. 
St. Rep. 148; Pfeiffer v. Board, 77 N. W. 250 
118 Mich. 560, 42 L. R A. 536; Moore v. Monroe, 
64 Iowa 367, 20 N. W. 475, 52 Am. Rep. 444; 
Spiller v. Woburn, 94 Mass. 127. 

In passing upon a similar question the Supreme 
Court of Michigan, in the case of Pfeiffer v. Board 
of Education, 77 N. 250, said, ‘‘ Since the admission 
of almost all the American states into the Union, 
and in many cases for a period extending over half 








a century, the practice has maintained in almost al! 
the state institutions of learning of not only read- 
ing from the Bible in the presence of the students, 
but of offering prayer. The text books used in the 
public schools have contained extracts from the 
Bible and numerous references to almighty God 
and his attributes and all this without objecton 
from any source. Of these usages the courts may 
well take judicial notice. In doubtful cases in- 
volving other questions than those which appeal so 
strongly to the prejudices of men, would not these - 
universal usages, extending over such lengthy 
periods, be deemed decisive as practical construc- 
tions of the constitutional questions involved?” 
The view, indeed, which will perhaps come to be 
generally adopted is that which was recently taken 
by the Supreme Court of Nebraska in the case of 
State v. Scheve, 59 L. R. A., 927. In this case the 
court repudiated the idea that the mere reading of 
the Bible makes of the schoolhouse a place of 
religious instruction or that the mere reading of the 
Bible is sectarian worship, and held that the point 
where the courts may rightfully intervene and 
where they should intervene without hesitation, is 
where legitimate use has degenerated into abuse, 
that is, where a teacher employed to give secular 
instruction has violated the constitution by becom- 
ing a sectarian propagandist. That sectarian 
instruction may be given by frequent reading with- 
out note or comment is or course obvious as is well 
pointed out by Mr. Justice Cassoday in the case of 
Weiss v. District Board, etc., 76 Wis. 177. Per- 
sistent reiteration indeed is the most effective means 
of forcing alien conceptions upon reluctant minds. 
Whether it is prudent or politic to permit Bible 
reading in the public schools should therefore be a 
question for the school authorities to determine. 
But whether Bible reading has taken the form of 
sectarian instruction should in each particular case 
be a question for the courts to determine upon 
evidence. This position is entirely consistent with 
Mr. Justice Cassoday’s argument, though not with 
his conclusion in the case of Weiss v. District Board 
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before referred to and which perhaps goes farther 
than any other in strictly construing the words 
‘sectarian instruction’”’ as they are found in the 
various state constitutions. 

Andrew A. Bruce. 


CONSTITUTIONAL LAW. 
Sup. Ct.— The right of a state to impose a 
license tax on the business of selling intoxicating 
liquors within the state by any traveling sales- 
man whe solicits orders is upheld in Delamater v. 
South Dakota, 27 Sup. Ct. Rep. 447, as under 
the Wilson act the power of a state attaches to 
intoxicating liquors when shipped into the state 
from another one after delivery, but before the 
sale in the original package, so as to authorize 
the state to regulate or forbid such sale. The 
court holds that it follows that the regulation by 
the state of the business carried on within its 
borders of soliciting proposals to purchase in- 
toxicating liquors, even though such liquors are 
situated in other states, cannot be held to be 
repugnant to the commerce clause of the Con- 
stitution, because directly or indirectly burdening 
the right to sell in the state —a right which, by 
virtue of the Wilson act, does not exist. It was 
contended that as under the Wilson act a resident 
of one state has the right to contract for liquors 
in another state and receive the liquors in the 
state of his residence for his own use, an agent or 
traveling salesman of a nonresident dealer in 
intoxicating liquors has the right to go into the 
state and there carry on the business of solicit- 
ing from residents orders for liquors, to be con- 
summated by acceptance of the proposals by 
the nonresident dealer whom he _ represents. 
This premise the court says is sound, but the error 
lies in the deduction, since it ignores the broad 
distinction between the want of power of a state 
to prevent a resident from ordering from another 
state liquor for his own use, and the plenary 
authority of a state to forbid the carrying on 
within its borders of the business of soliciting 
orders for intoxicating liquors situated in another 
state, even although such orders may only con- 
template a contract to result from final accept- 
ance in the state where the liquor is situated. 


The distinction between the two is not only- 


obvious, but has been foreclosed by a previous 
decision of the court. That a state may regulate 
and forbid the making within its borders of in- 
surance contracts with its citizens by foreign 
insurance companies or their agents is certain. 
Hooper v. California, 155 U.S. 648, 39 L. Ed. 297, 
5 Inters. Com. Rep. 610, 15 Sup. Ct. Rep. 207. 
But that this power to prohibit does not extend 
to preventing a citizen of one state from making 
a contract of insurance in another state is also 


(License Tax.) U. S. 








settled. Allgeyer v. Louisiana, 165 U. S. 578, 
41 L. Ed. 832, 17 Sup. Ct. Rep. 427. 


CORPORATIONS. (Foreign — Doing Business.) 
U. S. Sup. Ct.—In Peterson v. Chicago, Rock 
Island & Pacific R. Co., 27 Sup. Ct. Rep. 513, the 
federal supreme court holds that the ownership 
by a foreign railway company of the controlling 
interest in the stock of a domestic railway which 
retains its own officers, has property of its own, 
and is responsible for its contracts and to persons 
with whom it deals, does not make the foreign 
corporation liable to service of process within 
the state on the theory that it is doing business 
therein through the agency of the domestic cor- 
poration. The fact that the foreign railway 
owns the controlling amount of the stock of the 
domestic company and has thus the power to 
change the management, does not give it present 
control of the corporate property and business 
so as to make it amenable to process in the state. 
Among the authorities relied on may be cited 
Conley v. Mathieson Alkali Works, 190 U. S. 
Sup. 406, 23 Sup. Ct. 728, 47 L. Ed. 1113, and 
Pullman’s Palace Car Company v. Missouri 
Pacific R. Co., 115 U. S. 587, 6 Sup. Ct. 194, 
a9 L. Ed. 499. 


Green v. C. B. & Q. Ry. Co., recently decided but 
not yet reported by the Federal Supreme Court, is an 
important case on this same question of “ doing 
business.” The plaintiff, a resident of Pennsyl- 
vania, was injured while traveling on the defendant 
railway in Colorado. Defendant is an Iowa cor- 
poration. Suit was brought in the U. S. Circuit 
Court, Eastern District of Pennsylvania, and a 
motion was made to vacate the service on the ground 
that defendant was not “doing business” in 
Pennsylvania. The facts were undisputed and were 
that defendant had an office in Philadelphia, Pa., 
on the windows and door of which the defendant’s 
name was displayed. Defendant’s name was in the 
city directory and telephone book. In the office 
the defendant employed a District Freight and 
Passenger Agent, who had assistants, clerks and 
stenographers under him, all employed by the 
defendant. Passenger tickets were not for sale 
at the office and the business was principally solicit- 
ing freight and passenger traffic. Anyone wishing 
to ship freight over the defendant railway from its 
junction with any other line could surrender his 
bill of lading and obtain a receipt in the form of a 
bill of lading which was, by its express terms, not 
binding on the defendant or in force until the 
goods were received by the defendant. The Phila- 
delphia agent also sold orders for reduced rate 
tickets to employees of other railroads. The Cir- 
cuit Court made the rule to vacate service absolute 
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and this decision was affirmed by the U. S. Supreme 
Court in an opinion by Mr. Justice Moody. 

The case was a new one in the U. S. Supreme 
Court, so far as these or like facts were concerned. 

The plaintiff relied principally on Denver &c. Co. 
R. R. Co. v. Roller, roo Fed. Rep. 738, and Tuch- 
band v. Chicago &c. Co. R. R. 115 N. Y. 437. 

The defendant relied on Maxwell v. Atchison &c. 
Co. R. R. 34 Fed. Rep. 286; Fairbanks &c., v. 
Cincinnati &c., 54 Fed. Rep. 420; Union Asso- 
ciated Press v. Times-Star Co. 84 Fed. Rep. 409; 
and Earle v. Chesapeake &c. R. R., 127 Fed. Rep. 
235, all of which cases were referred to in Mr. Jus- 
tice Moody’s opinion. The decision was confined 
to the facts in this case, and the court refused to lay 
down any general rule as to what would be “‘ doing 
business,’ apparently preferring to consider sep- 
arately each case that might come before it. 

The facts in this case, however, would seem to 
cover what is done by most of the trunk lines which 
maintain branch offices in the large cities of many 
states in which they have no tracks and operate no 
trains. E. A, Waters. 


CORPORATIONS. (Liability of Purchaser of 
Franchises and Property.) Mo. Sup.—A _ cor- 
poration which purchases the franchises and 
property of another corporation at an agreed 
price per share is, in Hagemann v. Southern 
Electric R. Co., 100 S. W. Rep. 1081, held not tuo be 
liable to the creditors of the corporation whose 
franchises and property have been purchased for 
debts which were not liens on the property at the 
time of the transfer. This decision, however, 
is based on the ground that a fair consideration 
was paid by the purchaser. 

CORPORATIONS. (Stockholders — Subscription 
Rights.) N. Y. Ct. of App.—The right of a 
stockholder of a corporation to a proportionate 
share of new stock issued, is upheld in Stokes v. 
Cont'nental Trust Co., 78 N. E. Rep. rogo. The 
court notes that the rights of a stockholder in 
this matter are not regulated by statute and that 
the question has never been directly passed upon 
by the court, and only to a limited extent has it 
been considered by New York Courts. The New 
York cases in which the question has been 
referred to, either directly or indirectly, are Miller 
v. Illinois Central R. R., Co., 24 Barber, 312; 
Matter of Wheeler, 2 Abbot’s Practice (new 
series), 361, and Currie v. White, 45 N. Y. 822. 
The fair implication from the opinions in the last 
two cases is that if a stockholder has preserved 
his rights, he will be entitled to his proportionate 
share of new stock issued. In other jurisdictions, 
the decisions support the rights of a stockholder 
as contended for in the case, with the exception 
of Ohio Insurance Co. v. Nunnemacher, 15 Ind. 








294, which turned on the language of the corpo- 
tation’s charter. The leading authority is Gray 
v. Portland Bank, decided in 1807 and reported 
in 3 Mass. 364, 3 Am. Dec. 156. In that case the 
court held that stockholders who held old stock 
had aright to subscribe for and take new stock 
in proportion to their respective shares. This 
decision the court says has stood unquestioned 
for nearly one hundred years and has been followed 
generally by courts of the highest standing. It 
is the foundation of the rule on the subject that 
prevails almost without exception throughout 
the entire country. Other authorities relied on 
are Way v. American Grease Co., 60 N. J. Eq. 263, 
269, 47 Atl. 44; Eidman v. Bowman, 58 III. 44, 
447, 11 Am. Rep. 90; Dousman v. Wisconsin, etc., 
Co., 40 Wis. 418, 421; Jones v. Morrison, 31 Minn. 
140, 152, 16 N. W. 854; Real Estate Trust Co. v. 
Bird, 90 Md. 229, 245, 44 Atl. 1048; Jones v. 
Concord & Montreal R. R. Co., 67 N. H. 119, 
38 Atl. 120; Bank of Montgomery v. Reese, 26 Pa. 
143, 146; Reese v. Bank of Montgomery, 31 Pa. 
78, 72 Am. Dec. 726, and Morris v. Stevens, 178 
Pa. 563, 578, 36 Atl. 151. 

DISCOVERY. (Parties.) U. S. C. C. A.— 
Where an action is brought against a railroad 
company alone for an alleged violation of the 
interstate commerce act, the corporation's offi- 
cers and agents are not, according to Cassatt v. 
Mitchell Coal & Coke Co., 150 Federal, 32, 
‘parties’? within the federal statute (Rev. St. 
§ 724, U. S. Comp. St. 1901, p. 583), authoriz- 
ing federal courts, on notice, to require the 
parties to produce books or writings in their pos- 
session or power which contain evidence perti- 
nent to the issues. In support of the decision, 
the court cites Rose v. King, 5 Serg. & R. 241, 
wherein the Supreme Court of Pennsylvania, 
dealing with an order made under the Pennsyl- 
vania statute, evidently modeled on the federal 
statute cited, declared that there was no power 
under that statute requiring a third person, not 
a party to the record of the case, to produce 
books or papers at the trial of the action, and also 
Ridgely v. Richard, 130 Fed. 387, wherein the 
Circuit Court tollowed the same rule in construing 


section 724 of the federal statutes. The court in 


this case further holds that the statute does not 
authorize an order requiring a party to produce 
books and papers before trial. If such relief is 
desired, it must be obtained by a bill of discovery. 

INSURANCE.. (Entire or Severable Contracts.) 
Cal. Sup. Ct. — Where the defense of forfeiture is 
interposed in an action on an insurance contract, 
the question quite frequently arises as to whether 
or not the contract is entire or severable. There 
is considerable conflict between the courts as to 
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what conditions will make an insurance contract 
severable. In some jurisdictions, it is held that 
where the property insured consists of different 
items which are separately valued or insured for 
separate amounts, the contract is divisible, and 
a breach of warranty or condition as to one item 
will not affect the insurance on the remainder of 
the property, even though the premiums be entire. 
Again, in some jurisdictions, it is held that such 
contracts are entire, and a breach of any condition 
vitiates the whole insurance. The better rule, 
however, appears to be that where the property 
is so situated that the risk on one item cannot be 
afiected without affecting the risk on the other 
items, the policy must be regarded as entire; but 
where the property is so, situated, that the risk 
on each item is separate and distinct from the 
risk on the other items, so that what affects the 
risk on one item does not affect the risk on the 
others, the policy must be regarded as severable. 
This latter rule has now received the approval of 
the California Supreme Court in the case of 
Goorberg v. Western Assur. Co., 89 Pac. 130. 


MUNICIPAL CORPORATIONS. (Negligence.) 
Mo. App.— What will constitute constructive 
notice to a municipality of a defect in a street is 
the main point at issue in Vance v. Kansas City, 
too S. W. Rep. r10o1. This was an action for 
injuries received by falling over a pile of build- 
ing stone placed in the street. It appeared that 
though the particular stone over which plain- 
tiff fell had been placed there only a few hours 
before the injury, other loads had been left un- 
guarded for three days, continuously maintaining 
the obstruction. Under such circumstances the 
court held that an instruction that the piling of 
the last lot was too short a time before the acci- 
dent to impart constructive notice to the city, 
was erroneous. The identity of the stone, the 
court considered, was of no moment so long as 
the obstruction was continuously maintained. 
This decision the court regards as supported by 
Drake v. Kansas City, 190 Mo. 370, 88 S. W. 689, 
1og9 Am. St. Rep. 759. But on this point, see 
Hutchins v. Inhabitants of Littleton, 124 Mass. 
289; Breil v. City of Buffalo 144 N. Y. 163, 38 
N. E. 977, and Mattimore v. City of Erie, 144 Pa. 
14, 22 Atl. 817. 

MUNICIPAL CORPORATIONS. (Negligence — 
Automobile Races.) N. Y. Ct. of App. — Johnson 
v. City of New York, 78 N. E. Rep. 715 denies the 
right of a municipality under the New York Laws 
to authorize an automobile club to conduct speed 
trials on a highway and suspend ordinances 
regulating the speed of vehicles. By doing so, 
it is held that the city participates in the com- 
mission of the unlawful act of speeding auto- 





mobiles at a greater rate of speed than allowed 
bylaw. The case at Bar was an action for injuries 
received by a spectator at an automobile race. 
The main question was whether plaintiff could 
recover though she knew that the race was illegal. 
The Appellate Division of the Supreme Court 
(109 App. Div. 821, 96 N. Y. Sup. 754) appears 
to have attached much importance to the fact 
whether plaintiff knew that the race was illegal, 
and the court of appeals observes that in some 
jurisdictions the law is, that a participator in 
an illegal exhibition is without right to recover 
in case of injury, but such, the court says, is not 
the law in New York. In support of this state- 
ment is cited Platz v. City of Cohoes, 89 N. Y. 
219, 42 Am. Rep. 286. Plaintiff, in that case, 
while driving on Sunday for the purpose of plea- 
sure, was injured from a detect in one of the streets 
of defendant. It was held that the fault of 
plaintiff in driving on the Sabbath was not to be 
considered a defense to the action and did not 
constitute the proximate cause of the accident. 
The same principle, the court remarks, is appli- 
cable to the case at Bar. The illegality of the 
speed contest does not create a liability against 
the defendants if they were at fault in the con- 
duct of the race in no other respect. On the 
other hand, it does not preclude a recovery by 
plaintiff if the injury was caused to her by mis- 
conduct or fault of the defendants. As support- 
ing this proposition, the court further cites 
Scanlon v. Wedger, 156 Mass. 462, 31 N. E. 642, 
16 L. R. A. 395; Frost v. Josselyn, 180 Mass. 
389, 62 N. E. 469. The court overrules the 
opinion of the Appellate Division in this case, 
which was previously noted in this department. 
See, 96 N. Y. Supp. 754, tog App. Div. 821. 


NEGLIGENCE. (Duty of Care.)—A_sur- 
prising extension of the doctrine of Heaven v. 
Pender appears in Depue v. Flateau, Ill. N. W. 
Rep. 1. It appears in this case that plaintiff 
visited the home of defendant in the course of his 
business as a cattle buyer, and that while there 
he was taken with a fainting spell. Prior to 
this he had made a request for lodging of defend- 
ant and had been refused, and after recovering 
slightly from his indisposition, plaintiff renewed 
his request and was again refused. With the 
assistance of defendant’s son, plaintiff got into 
his sleigh and started homeward. The follow- 
ing morning he was discovered by a passing farmer, 
nearly frozen to death some distance from his 
home and taken there. Plaintiff thereafter 


brought this action on the theory that his injuries 
were occasioned solely by defendant’s neglect 
and wrongful conduct in refusing him lodging. 
Defendant insisted that he owed plaintiff no duty 
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to entertain him on the night in question and was 
not guilty of any negligent misconduct in refusing 
him lodging or in sending him home under the 
circumstances disclosed. In support of this 
contention, he relied on the case of Union Pacific 
Ry. Co. v. Cappier, 66 Kan. 649, 72 Pac. 281, 
69 L. R. A. 513, wherein it is said that though 
feelings of kindness and sympathy may move the 
Good Samaritan to minister to the sick and 
wounded at the roadside, the law imposes no 
such obligation, and suffering humanity has no 
legal complaint against those who pass by on the 
other side. This the court concedes is no doubt 
a correct statement of the general rule, but 
maintains that the rule in such narrow sense by 
no means controls a case like the one above. 
The facts of this case the court holds bring it 
within the more comprehensive principle that 
whenever a person is placed in such a position 
with regard to another, that it is obvious that it 
he does not use due care in his own conduct he 
will cause injury to that person, the duty at once 
arises to exercise care commensurate with the 
situation in which he thus finds himself, and with 
which he is confronted, to avoid such danger, 
and a negligent failure to perform the duty 
renders him liable for the consequences of his 
neglect. In support of this position, the court 
cites Barrows on Negligence, 4, 304; 2 Thompson 
on Negligence, 1702; Heaven v. Pender, 11 L. R. 
Q. B. Div. 496; Railway Co. v. Marrs, 27 Ky. Law 
Rep. 388, 85 S. W. 188, 70 L. R. A. 291. 
NEGLIGENCE. (Release.) Wis.— The doc- 
trine that a sole beneficiary of a claim for the 
death of one person by the act or default of 
another, under Lord Campbell's Act, has power 
to make a valid and binding settlement with the 
wrongdoer, notwithstanding the fact that any 
action for such damages must be brought by the 
personal representative of the deceased, is reit- 
erated in McKeigue v. Chicago & N. W. Ry. Co., 
110 N. W. Rep. 384, wherein the court further 
holds that such settlement and release by the 
beneficiary will bar a subsequent action by the 
administrator of the deceased where the estate 
is otherwise sufficient to pay all claims against it. 
In support of this holding the court cites Vail v. 
Anderson, 61 Minn. 552, 64 N. W. 47; Foote 
v. Foote, 61 Mich. 181, 28 N. W. 90 ; Johnson v. 
Longmire, 39 Ala. 143; Walworth v. Abel, 52 
Pa. 370; ‘Woodhouse v. Phelps, 51 Conn. 521. 
PROPERTY. (Restriction — Garage.) Mass. 
— A garage is, in Evans v. Foss, 80 N. E. Rep. 587, 
held under the facts to come within the restriction 
of a deed preventing the erection of a building 
which would be “ offensive to the neighborhood 
for dwelling houses.”’ The garage proposed to be 





erected was designed to accommodate about 125 
automobiles of the larger type. A part of one 
story was designed for a repair shop, and it was 
intended to place in the building a portable 
forge. Demonstration cars were to be kept, 
with demonstrators to run them, and it was 
expected to store 75 to 100 automobiles in the 
garage, such machines to go in and out an average 
of once a day. 

STREET RAILROADS. (Rules.) Tenn. — A 
rule of a street railway company fixing $5.00 as 
the limit on the amount of change it will under- 
take to furnish passengers is in Knoxville Traction 
Company v. Wilkerson, 99 S. W. Rep. 992, up- 
held as reasonable. Street railroads are con- 
structed and operated in cities and intended 
to furnish frequent, speedy, and cheap trans- 
portation. To effect this purpose, they are 
required to have many lines and numerous cars 
and employees. Their patrons are numerous and 
they cannot, with convenience to themselves or 
the public, provide for the sale of tickets or 
require them of passengers. The fare usually 
charged is a uniform one for all parts of the city, 
and the amount is a matter of common knowledge 
or it can be ascertained by any one proposing to 
take a car. In Barker v. Central Park N. & 
eB. R. €o., #6x N.Y: ag7, sa NW. B.. sso, 35 L. 
R. A. 489, 56 Am. St. Rep. 626, a rule fixing the 
maximum amount of change at $2.00 was held 
reasonable. 

TORTS. (Interference with Employment.) 
Minn. — The right of a person to recover damages 
from another because the latter has without 
excuse or justification induced an employer to 
refuse the first-named person employment, is 
upheld in Joyce v. Great Northern Ry. Co., 110 
N. W. Rep. 975. Plaintiff in this case was em- 
ployed by a union depot company whose depot 
was used by defendant. While in such employ- 
ment plaintiff was injured by one of defendant's 
engines. After his recovery, on reporting to the 
depot company for work which had been promised 
him, plaintiff was informed that he would not 
receive employment except on condition that he 
release defendant from all claim for damages on 
account of his injury. The depot company 
imposed this condition at the request of defend- 
ant’s claim agent. The court first takes up the 
question whether the right of action in this case 
was against the depot company or the defendant, 
a wrongful intermeddler. The court cites numer- 
ous cases to show that nearly all the courts now 
sustain the doctrine that an action ex delicto 
will lie against the mischievous wrongdoer who 
procures a breach of a contract. Queen v. 
Leatham, App. Cases [1901] 495; ‘Lumley v. 
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Gve, 2 El. & Bl. 216; Walker v. Cronin, 107 Mass. 
<-<: London Guarantee Co. v. Horn, 206 III. 493, 
6y N. E. 526, 99 Am. St. Rep. 185; Perkins v. 
Pendleton, 90 Me. 166, 38 Atl. 96, 60 Am. St. 
Rep. 252; Berry v. Donovan, 188 Mass. 353, 74 
N. E. 603, 108 Am. St. Rep. 499, 5 L. R. A. 
N. P.) 899. But though the court appears to be 
inclined to follow these authorities, it does not 
find it necessary to do so in view of the fact that 
Minnesota has a statute declaring it unlawful for 

o or more employers of labor to combine or 
confer together for the purpose of preventing 
any persons from procuring employment. Such 
statute the covrt holds to be a valid enactment. 


TORTS. (Procuring Breach of Contract.) 
Mass. — Where one agrees in a contract to act as 
the exclusive agent of another in a certain terri- 
tory, he may obtain an injunction to prevent a 
third person from also acting as agent in his 
territory according to Beekman v. Marsters, 
so N. E. 817. Plaintiff in this case had obtained 
from a hotel corporation conducting a hotel on 
the Jamestown Exposition grounds a contract 
whereby he was made their exclusive agent for 
the New England States to solicit patronage for 
the hotel. Defendant had induced the hotel 
corporation to break this contract with plaintiff 
in order to allow him to act also as their agent in 
the New England States. The court held that 
equity would enjoin defendant in acting as such 
agent. The court notes that the rules applicable 
to enticing away a servant, apply to the case. 
If a defendant by an offer of higher wages entices 
a laborer who is not under contract to enter his 
(the defendant's) employ in place of the plaintiff’s, 
the plaintiff is not injured in his legal rights. 
But it is quite different if a laborer is under con- 
tract and the defendant knowing that, inten- 
tionally entices the laborer to leave plaintiff's 
employ by an offer of higher wages. As to the 


necessity of showing malice, the court says that 
this was not a case where there was an abuse of 
what, if done in good faith, would have been a 
justification, but a case where the defendant, 
with knowledge of the contract between the 
plaintiff and the hotel corporation, intentionally 
and 


without justification, induced the hotel 








corporation to break it. That is proof of 
malice. 
TORTS. (Right of Unborn Child.) Mo. Sup. — 


Kirk v. Middlebrook, 100 S. W. Rep. 450, is 
worthy of note for a point discussed therein, 
though not decided. This was a suit against a 
physician’s estate to compel the performance of a 
contract to educate a child and provide for him 
in the physician’s will, in consideration of a release 
by the child’s mother of a claim for damages for 
injuries inflicted by the physician on the child 
during birth. The court first holds that if the 
child has a cause of action for the injuries, the 
action is not barred by the release executed by 
the mother. Then is taken up the question 
whether damages flowing from negligent injuries 
to a quick child about to be born — that is, 
ready and about to be severed from the mother 
under the mysterious and inexorable laws of 
nature — belong to the mother to be contracted 
away as she elects, or belong in the law to the 
child as a sentient being. In the discussion of 
this proposition it is said: ‘‘ Few cases are in the 
books, where that question has been up. Under 
Lord Campbell’s Damage Act it was held that a 
posthumous child could sue to recover damages 
sustained by the death of its father. The George 
and Richard, 3 Ad. & Eccl. [L. R.] 466. The 
Supreme Court of Texas came to a similar con- 
clusion under the statutes of that state. Nelson 
v. Railroad, 78 Tex. loc. cit. 624 et seq., 14 S. W. 
1021, 11 L. R. A. 391, 22 Am. St. Rep. 81, where 
an illuminating discussion may be found. See, 
also, T. & P. R. R. Co. v. Robertson et al., 82 
Tex. 657, 17 S. W. 1041, 27 Am. St. Rep. 929; 
1 Blackstone Com. 129, 130; Aubuchon v. Bender 
44 Mo. loc. cit. 568, arguendo. But it has been 
held that the common law gives no right of action 
to an infant for injuries received by it while en 
ventre sa mere, Allaire v. St. Luke’s Hospital, 
184 Ill. 359, 56 N. E. 638, 48 L. R. A. 225, 75 
Am. St. Rep. 176; Dietrich v. Northampton, 138 
Mass. 14, 52 Am. Rep. 242; Walker v. Railroad 
28 L. R. (Ireland) 69.’’ As counsel on both 
sides had assumed that the right of action was in 
the mother, no decision is announced on this most 
novel and “‘ anxious ’”’ question. 





450 





THE GREEN BAG 





THE LIGHTER SIDE 


A Student’s Quiz.— Upon a written quiz 
on Real Estate and Conveyancing, the follow- 
ing answers disclose that the law is not alto- 
gether settled, at least in the minds of certain 
young men: oa 

Q. — Are gas fixtures removable? 


A.—No. How is the second tenant to 
see, if you pull the means of lighting out? 

Q. — Isa mortgage personalty or realty? 

A. — A mortgage is a personality. 

Q.— May an easement allowing the use of 


a right of way for carriages be extended by 
implication to include the right to drive live 
stock? 

A.—A carriage way cannot be used for 
driving live stock. Freight cars are the only 
means of transportation. 


Q. — In what three methods may a private 
way be created? 
A. — By way of stream, road, and railway. 


The Lawyers’ Revised Dictionary (By a 
Layman). — Client. The means of subsis- 
tence. Also, the Mouse in the Trap. 


Counsel, An accomplice of a lawyer. 

Corporation, An artificial person created 
by law to prey upon the real things. 

Adverse Decision. An exhibition of the 
ignorance of the court to be explained to the 
client. 

Per Curiam, The method adopted by 
judges to evade individual responsibility for 
an uncertain decision or one they are ashamed 
of. 


Dictum, What a court thinks, but is afraid 
to decide. 
Appeal. A method of getting more money 


out of a client. 

Rules of Evidence. The means by which the 
truth is not allowed to be heard. Knowledge 
of how to utilize these to suppress facts is 
essential to success at the bar. 

Legislature. A body of men elected to 
make laws for a consideration — sometimes 
several considerations. By a legal fiction 


they are supposed to represent the people. 
A law framed in general terms to 


Statute. 





conceal the conferring of a special personal 
benefit. Also, the ninepins in a bowling alley 
to be bowled over by the lawyers. 

Constitutional and Vested Rights. The 
last recourse of the robber. Also, the refuge 
for the Receiver of Stolen Goods. Also, the 
means by which the court knocks out the 
legislature. 

Justice. Something men ask for but would 
be sorry if they got every time. Also, a 
blind Goddess who being blind necessarily goes 
astray. 

Court. A place where what was confused 
before becomes more unsettled than ever. 
Also, a place where Law and Justice have a 
bout and: Justice gets worsted. 

Lawyer, An officer of the court who 
watches to see that Justice does not peek out 
from under her bandage. Being an officer 
of the court it is his duty to bamboozle it. 

Judge. A vehicle of Justice who pokes holes 
through her with the Law. See definition of 
Law hereinafter. 

Appellate Court. A number of judges who 
agree to disagree and have the trouble started 
over again. 

Jury. Twelve men doomed to listen to 
what they might understand if they didn’t 
hear so much, having nothing to do with it, 
and it weren’t for the lawyers and Court. 
Also, the court’s football. Also, a body of 
men for the purpose of discouraging reading 
and promoting obstinacy. 

Fee. Money paid by a client to a lawyer to 
find out the difference between Law and 
Justice. Also, a perpetual sinking fund. 

Retainer. The preface to the cash book. 
Also, the Caviar sandwich that precedes the 
feast as an appetizer. 

Equality before the Law. A pet legal fiction. 

Contempt of Court, Something you are 
often justified in feeling, but it is expensive to 
express unless you’re an Oil Magnate. 

Equity. A more expensive and protracted 
process of law than the common. Also, the 
conscience of the court after the has 
stunted it. Also, morals as they are not 
practiced in litigation. 


law 























THE LIGHTER SIDE 





451 





Criminal. A person without sufficient means 
to employ expensive lawyers. 

Bond, An obligation promising more liti- 
gation after the first is ended if it ever is. 

Injunction. An effective gag for throttling 
free speech. Also, the means whereby judges 
demonstrate that however it may be with 
other people they are above the Law and 
Constitution. Also, as in contempt, the where- 
by a judge makes a jury of himself as well. 

Sheriff. The tenth point of the law who 
knocks the spots out of the other nine. Also, 
an officer of the law who appropriates what 
the lawyers leave available. 

Judgment. A nice reading document which 
tells you you are entitled to money you can’t 
usually collect. Also, a joke on a client. 

Law. An instrument of Justice used to cut 
her head off. Also, the science of making 
simple things complex. 

— Henry Waldorf Francis. 


‘6 Misunderstood.””»—In a recent divorce 
case in England Mr. Justice Deane discoursed 
on the ethics of friendship between women and 
men. He had never heard that a married 
man was not to have an affection for any 
woman but his wife. ‘‘ If it were an innocent 
affection, not diminishing his love for the wife 
herself, it could not be classed as ‘ cruelty’ 
in a suit for divorce.’’ This is a high and 
philosophic view; but, as a reporter of the case 
remarked: ‘‘ There are certainly wives who 
cannot rise to its impartial note.” 


A 444-Year Lawsuit. — In the two villages 
of Luceran and Lancoque, in the Alpes- 
Maritimes, France, June 10 was kept as a public 
holiday to celebrate the end of a great lawsuit 
which had kept the two villages divided since 
Nov. 14, 1462. The question of dispute was 
the possession of a piece of land at Lova, 
which each village claimed. A few days ago 
the court at Nice definitely settled the matter 
by dividing the land equally between the 
villages. 

The total cost of this lawsuit during the 444 
years amounts to £30,000, while the value of 
the land in dispute was about £400. The 
law papers which had accumulated were 
docketed in 1,856 parcels, which weighed 


sixteen tons, and were stored in a large, dis- 
used church. 








Nothing for Lawyer Folks to Fight About. 


I’m jes’ a’keepin’ even; which is doin’ purty 
good. 

Haven’t made the fortune that I used to hope 
I would; 

Haven't caused the trump of fame o’er distant 
hills to sound, 

But kin allus face the music when the land- 
lord comes around. 

I’ve had my share of sunshine an’ I seen the 
flowers smile, 

Have had the rheumatiz, but only fur a little 
while, 

An’ when I come to quit this scene of hope an’ 
likewise doubt, 

I’ll hardly leave enough fur lawyer folks to 
fight about. 

I have had my disappointments an’ I’ve had 
my silent fears, 

But I reckon that the laughs will easy balance 
all the tears; 

It ain’t a brilliant record, but I want it under- 

stood 

That I’m still a’keepin’ even, which is doin’ 

purty good. 
—Weashington Star. 


His Hope for Revenge. — Judge (to barber 
sentenced to death). — ‘‘ If you have a last 
request, the court will be glad to grant it.” 

Barber. — ‘“‘ I should like to shave the prose- 
cuting attorney.” 


Legal Philology. — The following extract 
from the North Carolina Reports gives an 
interesting commentary on the origin and 
growth of legal terminology. 

In June, 1826, Justice Henderson of the 
North Carolina Supreme Court in defining 
the word “‘heirs”’ said: “‘ All those appointed 
to take under the Statute of Distributions, 
are embraced, the law speaks and designates 
the heirs. Unless this expression is tolerated 
and permitted to bear this meaning we shall 
be totally unable to express the idea without 
using a phrase instead of a term; for I know 
of no other term which will convey the idea. 
Distributee is sometimes used, but scarcely 
ever without an apology for it; a term of our 
own coinage, which is not to be found in 
Johnson’s Dictionary, in Jacobs’ Law Diction- 
ary, or in any other that I know of. I do not 
recollect to have seen it, in any English work of 
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note, or not of note.’’ Groom v. Herring, 11 
N. C. 398. 


But in December, 1848, in the case of Henry 


vs. Henry (31 N.C. 279) in the Supreme Court | 


of the same state, Justice Richmond Pearson 
says: ‘‘The other word ‘distributees’ is 
new in pleading, but my brother Nash and 
myself deem it admissible to denote the per- 
sons who are entitled, under the Statute of 
Distributions, to the personal estate of one 
who is dead intestate. No one word has here- 
tofore been used for that purpose, and it has 
been necessary, in order to convey the idea, 
to make use of a paraphrase or set of words.” 

That is the decision of the court, and thus 
established the word ‘“ distributees’”’ as good 
legal English; but Chief Justice Thomas 
Ruffin in the last mentioned case says: ‘‘ But 
‘ distributees ’ is not a word at all known in the 
law or the language. Until my brothers told 
me they knew what it meant, I must humbly 
beg pardon for saying that I looked upon it 


; any settled sense. 





as a newly invented barbarism, and without 
I believe I may add that 
up to this day it has not obtained admission 
into any American dictionary, though at 
least one of them has been supposed to have 
taken in every word that could possibly be 
tolerated. Pleadings and the entries of Judg- 
ments and Decrees ought to be in the language 
of the law. For them there are precedents, 
settled long ago by the wise and the learned, 
and used from generation to generation by 
those who were and are as discreet and well 
informed as any among us can claim to be. 
I think it, and always thought it, right to 
observe them myself, and would fain beg 


the respect of others for them; asking why 
despite should be done to forms venerable 
for their antiquity, certain in their meaning, 
and, for these reasons, insuring order and 
precision in the despatch of business and the 
sense of records. 


” . 
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